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Hearing held by videoconference: April 30, May 30, June 19 and 24,
September 17 and 19, October 9, 16, 17, 21, and 28, November 8 and 14,
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Written submissions delivered on November 5, 20, and 27, 2025.

AWARD

1. On July 5, 2023, Candu terminated the employment of Mark
Chudak and Woo-Jae Cheong (“the Grievor(s)”) in separate, but related
actions.

2. This award decides the discharge grievances brought by SPEA in
response to Candu’s actions.

Preliminary comments regarding process and the proceedings

3. In May 2024, I issued an interim order to deal with production
issues, noting then that there was no doubt and no dispute that the Grievors
had sent their separate email communications that Candu specified — in the
hearing — to have been the bases for its decisions to terminate their
employment, and its having cause for so doing.

4, There was never an issue regarding Grievors’ responsibility for the
transmission of the emails in question to SPEA. Moreover, the Employer’s case
against each of the Grievors related to and relied upon a single email and its
attachments sent more than two years before the terminations of their
employment in July 2023. There was no evidence of either Grievor’s having
issued any other emails in the interim that had been objected to by Candu
prior to those terminations.

5. After issuing the interim order, I heard evidence from witnesses
called by Candu, followed by SPEA’s witnesses, including the Grievors and
Denise Coombs, SPEA’s Staff Representative to whom the Grievors addressed
and sent the subject emails. Candu called no reply evidence.



6. Early in the proceeding, the parties and Atkins-Réalis Canada Inc.
(“Atkins-Réalis Canada”) — of which Candu is a wholly owned subsidiary —
argued a motion regarding SPEA’s wishing to have summonsed witnesses
identified as having been responsible for carrying out two consecutive
investigations into the impugned actions of the Grievors. In the context of that
motion, the Union, Candu and Atkins-Réalis Canada submitted affidavits,
elements of which were relevant to the matter now at hand.

7. Those two investigations — the first referred to as a “CI
Investigation” or a “"Compliance and Integrity Investigation” and the second
as a “"GS Investigation” or a “Global Security Investigation” — by two different
teams of investigators were alleged to have been conducted on the
instructions of Atkins-Réalis Canada’s General Counsel given in mandate
letters not produced in evidence, but identified in affidavits as to their dates
and their invocation of privilege Atkins-Réalis Canada claimed in respect of
the investigators’ reports and work product. As Atkins-Réalis Canada did not
waive privilege, the reports and work product generated by the investigators
were not disclosed in evidence in support of the decisions and positions
adopted by Candu. Summaries authored by Jean Cormier, one of the Global
Security investigators and then also Candu’s Alternate Company Security
Officer, were provided to Candu and used by it to make filings with the federal
governmental authorities contemporaneous with its terminating the Grievors’
employment on July 5, 2023. Iterations of those summaries were included in
evidence.

8. Having regard for the length of the evidentiary portion of this
proceeding and for the substantial volume of documentation submitted, the
parties agreed to a process whereby both were to deliver their final
submissions in writing on or before November 5, 2025, with supplementary
oral submissions to be made on November 11 and November 20, 2025.

9. That schedule was followed; however, late in the afternoon of
November 20, 2025, counsel for Candu proposed to complete his submissions
by filing a further written compilation. The document ran to more than twenty
single-spaced pages (inclusive of material copied and inserted from other
documents), and added Candu’s version of a chronology of events. The
additional written submission recorded that it was to be “supplemented by
further oral submissions”, confirming that it had been prepared in advance of
the November 20t" session and in contemplation of its being “handed up” at
some point that day. As it was, the written material was proffered after SPEA’s
counsel had concluded what were to have been his final remarks and after
Employer counsel had already made his “further oral submissions”. That is to



say, the further written submission stood alone rather than as a document
expanded upon or explained orally.

10. There had been no direction and no agreement to the effect that
either party was permitted to deliver any additional written submissions.
Moreover, until SPEA’s counsel had concluded his response to Candu there
was no alert or other indication that Employer’s counsel proposed to put
forward another written submission. Nevertheless, and with a view to having
the matter completed, I allowed counsel for Candu to file its additional written
submissions and invited Union counsel to respond in writing. Counsel for SPEA
did so with a document received on November 28, 2025. SPEA’s final written
submissions added 28 pages to produce a total of more than 200 pages of
written submissions additional to oral presentations made over the course of
two hearing days.

11. Both parties submitted books of authorities. I have considered
their submissions in respect of all of those, but will refer only to decisions I
consider to be of assistance in the disposition of these grievances as I find
they conform to the norm in that the facts are of primary concern and
importance.

12. Also, in concluding a protracted litigation, I have adopted from the
parties’ submissions factual references and assertions that I am satisfied
accurately reflect what was presented to me. I have done so without
attribution in all but a few instances. I have also identified and addressed
some of the attempts by Candu to alter or add to the evidence properly
introduced during the evidentiary phase of the litigation.

13. In its written submissions tendered on November 20, 2025, Candu
asserted that evidence given by one of its key witnesses on what I regard to
have been a key point was “in error” and should be taken to be as stated in
those supplementary submissions. SPEA, in its reply submissions quite fairly
accused Candu of “fabricating evidence” and putting forward "“fallacious
assertions”. I discuss that development below.

14. Finally, my repeated reviews of the evidence and the submissions
confirm the associated observation made by counsel for the Union that there
are other matters in relation to which Candu purports to rely upon evidence
that it did not present and did not extract on the cross-examination of SPEA’s
witnesses.

15. There was no consent given to Candu’s adding to or altering
evidence received in the usual and proper course of the hearing. While I have
elected not to identify all of those instances in an already lengthy award, the



parties should understand that I have considered all of their submissions and
my decision not to repeat and deal with all unsupported allegations is not to
be misinterpreted as indicating my acceptance of any made by either party.
To the contrary, I have, as I consider myself obliged to do, declined to give
effect to submissions that purport to add to or otherwise change evidence
given by witnesses who promised to be truthful in testifying and whose
evidence was elicited by experienced senior counsel.

Background and the Substance of the Disputes

16. As noted, Candu is a wholly owned subsidiary of Atkins-Réalis
Canada; it was previously owned by SNC Lavalin Inc. and is engaged in the
design, development, sale, installation and maintenance of nuclear reactors,
domestically and internationally.

17. After acquiring the commercial reactor division of Atomic Energy
of Canada Limited ("AECL") in 2011, Candu became the exclusive licensee of
CANDU reactor technology under an Intellectual Property Licensing Agreement
(the “IPLA") that is foundational and vital to its business.

18. SPEA represents employees in several Candu bargaining units
including that established for scientists and engineers of which Mr. Cheong, a
PhD in chemistry, and Mr. Chudak, a professional engineer, and are members.

19. Candu employed Mr. Chudak in a senior position as a Specialist
Tooling, Instrumentation and Controls Engineer. His service with AECL and
Candu dated from November 2004. He has been SPEA’s president since 2017.
Mr. Chudak has continued as the Union’s President as a result of an interim
order made by the Canada Industrial Relations Board ("CIRB”) in one of the
proceedings in litigation there as a consequence of a history that also underlies
the grievances before me.

20. Mr. Cheong was a Senior Analyst-Fitness for Service, Nuclear
Power. He had been employed by AECL and then Candu since October 2006.

21. As Candu succinctly put the matter in its written submissions: “At
issue are the wilful behaviours of highly educated white collar professional
employees holding government issued security clearances.”

22. Indeed, each of the Grievors held a government-issued security
clearance certificate — without which neither could be employed by Candu —
that stipulated that the individual named in the certificate “is authorized to
access to the level of information/assets indicated above when there is a work-
related need.” Mr. Chudak’s clearance was said to have been at an enhanced



level, a step above the fundamental “Reliability” status. The “Security
Screening Certificate and Briefing Form” signed by Mr. Chudak on March 6,
2020 continues with the following:

If an individual fails to safeguard, releases without
appropriate authority or wuses information/assets for
unauthorized purposes, such action may constitute a
contravention of the Security of Information Act, the Access
to Information Act, the Privacy or other Acts of Parliament, a
breach of the Government Security Policy or the Oath of
Secrecy.

23. There is no suggestion by the Grievors that their impugned actions
were inadvertent or engaged in unwittingly.

24. To the contrary, their position and that of the Union was that they
were discharged for actions that had long been engaged in and accepted as
part of the normal course of labour relations events involving Candu, SPEA,
and bargaining unit employees.

25. Mr. Chudak and Mr. Cheong were held out of their workplace on
paid administrative leave starting January 17, 2023. Both received written
notifications of their administrative leave and then of the Employer’s decision
to terminate their employment for cause.

26. The notices of administrative leave included the following:

The Company has been engaged in an investigation regarding
the access, use and release of information beyond the Candu
Energy Inc. server to non-security cleared individuals and/or
entities.

While this investigation is ongoing, given the evidence we
have to date regarding information you have sent to external
non-security cleared individuals/third parties and the
commercial and security concerns related to these breaches,
you are being placed on a paid administrative leave pending
the outcome of this investigation. . . .

You are hereby instructed to maintain any and all data,
documents and electronic records which may be under your



control or possession and arising from or related to your
employment at Candu Energy Inc.!

You are required to be available at all times during this paid
administrative leave as you will be contacted by a member of
the corporate investigation team and or [sic] may be required
to return to work at short notice.

27. The subject matter of the alleged misconduct of each of the
Grievors was a single email with attachments each had sent to Denise Coombs
in her capacity as a SPEA Staff Representatives. I will sometimes refer to a
Grievor’s single email and its attachments at issue as the his “email package”.

28. The email package sent by Mr. Cheong was dated March 10, 2020;
the email package sent by Mr. Chudak was dated November 18, 2020.

29. The termination letters were considerably longer than the notices
of the Grievors’ administrative leaves. The drafting of those letters began in
May 2023, not less than six weeks before Candu advised the Grievors of the
termination of their employment.

30. The letters involved the efforts of several people, principally Steve
Shemluck, Candu’s Vice President Labour Relations and Annick Delisle — a
lawyer by profession who identified herself in an affidavit as Director, Labour
Relations, within the Dispute Resolution Centre of Excellence at SNC-Lavalin.

31. Mr. Shemluck predicted to his colleagues that the termination
letters would be presented as evidence in due course and he wished them to
be “impactful”.

32. The letter addressed to Mr. Chudak included the following:

This letter follows up on our discussion? today, July 5, 2023 . . .
and confirms the decision of Candu Energy Inc. ("Candu” or the

! The letters setting out this requirement to retain records were signed by Stephanie Smith,
then Candu’s Senior Vice President, Engineering & IP. Ms. Smith testified in 2024 that she
was unable to turn up emails or other communications by which she allegedly participated in
the development of the termination letters issued to the Grievors in July 2023.

2 There was no evidence of any discussion that involved questions put to either of the Grievors
or of any opportunity afforded them to speak to the issues raised by Candu.



“Company”) to terminate your employment for just cause, effective
immediately.

This decision has been made as a result of investigation findings
regarding your involvement in the release of internal and
proprietary documents, including but not limited to those of a
technical nature that specifically belonged to, amongst others,
Candu, Atomic Energy of Canada Limited (“AECL"”) and our
customers. You have been found to have breached our Nuclear
Canada Security Program and our obligations to Public Service
Procurement Canada's (PSPC) Contract Security Program as well
as breaching of several sections of SNC-Lavalin's Code of Conduct.
For greater clarity, please see Appendix A for the specific elements
Candu considers to have been deciding factors in its decision to
terminate your employment.

Mark, your actions have:

e Placed Candu's ability to adhere to PSPC's Contract Security
Program and the national security of federal crown assets at risk

e Jeopardized Candu's Intellectual Property License Agreement
with AECL and our license to operate in the nuclear industry

e Jeopardized our nuclear license and Candu's security clearance
through PSPC
Tarnished Candu's reputation

e Breached our Code of Conduct and compromised our good
standing with the Canadian Nuclear Safety Commission

e Potentially put Candu's reputation in the nuclear sphere as well
as in the general public at risk

e Severed the bond of trust with your employer, an essential
component in maintaining your employment relationship with
Candu.

As such, you will not be eligible for re-employment in any position
at SNC-Lavalin Inc. or its affiliates. You will not be entitled to any
notice or termination compensation.

33. Appendix A to the termination letter addressed to Mr. Chudak read
as follows:

As indicated in Candu's Termination of Employment letter dated
July 5, 2023 and delivered to you during our meeting on that same
date, the following are intended to complete the list of elements
that Candu has taken into consideration in its decision to terminate
your employment for cause.

e Inappropriately sending a variety of internal use only and
proprietary documents, including those of a technical nature



that specifically belong to, amongst others, Candu, Atomic
Energy of Canada Ltd. (AECL) and our customers that
breached our Nuclear Canada Security Program and our
obligations to Public Service Procurement Canada’s (PSPC)
Contract Security Program.

e Intentionally placing in jeopardy Candu's ability to safeguard
information as required by our Intellectual Property License
Agreement (IPLA) with AECL.

e Willfully bypassing our cyber security measures on e-mail
use.

e Violating various policies, protocols and safeguarding
requirements you have been trained on, including but not
limited to SNC-Lavalin's Security Cyber and Data Security
Procedure, Data Privacy Compliance Policy.

¢ Violating the Personnel and Facility Security Clearance and
Document Safeguarding requirements of PSPC's Contract
Security Program.

¢ Violating the duty of care imposed by your personal security
clearance obligations and implementation of the controls in
the Protection of Information Procedure and the Security
Manual for Managing Government Information.

e Failing to exercise any reasonable care in determining what
information should be released outside the organization and
failing to seek guidance from other subject matter experts if
unsure.

e Failing to seek authorization for any such release of internal
use only, confidential and/or proprietary information,
including intellectual property from senior management,
including Human Resources/Labour relations.

Additionally, you are found to have been in violation of SNC Lavalin's
Code of Conduct, specifically including:

= Failure to protect private and classified information and
bypassing security measures (Section 3.5)

» Failure to safeguard our (Company) information (Section 5.3)

» Failure to protect our Information Technology Equipment by
bypassing various security measures (Section 7.2)

» Failure to protect our (Company) Confidential Information by
inappropriately  accessing and  distributing  confidential
information to third parties and failing to comply with established
rules to properly protect such information entrusted upon [sic]
you (Section 7.3)

= Failure to protect our (Company) Intellectual Property by
releasing such information to third parties (Section 7.4)

34. The text of the Termination of Employment Letter addressed to
Mr. Cheong and its Appendix A differed only in the substitution of “Woo-Jae”



for “"Mark” in introducing the list of impugned actions asserted by the
Employer.

35. SPEA initiated the grievances on July 20, 2023.

36. The "“Grievor’'s Statement” incorporated in SPEA’s grievance
against Mr. Chudak’s discharge read, in part, as follows:

SPEA grieves the July 5, 2023 termination of SPEA president Mark
Chudak.

SPEA submits that the termination is without just cause. SPEA
further submits that the employer's actions have been motivated
by anti-union animus and bad faith, including the manipulation of
the SNC Lavalin Ethics and Compliance processes and PSPC
reporting processes in order to obtain its desired outcome. This
also includes providing misleading statements/evidence in
connection with related Labour Board® proceedings.

SPEA submits that the employer's unlawful actions have caused
Mr. Chudak significant emotional harm and reputational damage.

By way of remedy, SPEA requests immediate reinstatement with
full compensation for all losses. SPEA also seeks general,
aggravated, and punitive damages on account of the conduct of
the employer including the infliction of mental distress/mental
suffering, and defamation; as well as general, aggravated and
punitive damages for breach of statutory rights (Canada Labour
Code) and Section 2(d) Charter rights.

Pursuant to Article 9.02(k) of the collective agreement, SPEA
requests the Report of the CI Investigation team; the Report of the
“Global Security” Team, and any related correspondence including
from the SNC Lavalin Ethics and Compliance Committee.

37. The grievance responding to the discharge of Mr. Cheong differed
only in its identification of him without reference to his Union relationship other
than as a SPEA member. Mr. Cheong is neither an officer nor a member of the
Union’s Executive Board.

38. Candu’s Grievance Response memorandum dated August 15,
2023 noted the following about a meeting held on August 8, 2023 to deal with
the grievance challenging Mr. Chudak’s dismissal:

3 The reference is to proceedings before the Canada Industrial Relations Board, in one of
which SPEA, as noted, sought the interim reinstatement of the Grievors, and in another SPEA
complained of alleged unfair labour practices.
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During the grievance meeting, no explanation nor [sic] ownership
was provided to the Employer regarding the grievors [sic]
misconduct apart from the suggestion that in future, “*he would do
things differently” and that everything that was removed from the
Employer’s systems had a labour relations purpose as well as being
a deemed established practice. As the union and grievor are well
aware of, [sic] the Collective Agreement is the only mechanism
available to them to request information that is related to a
particular labour relations purpose. To remove any information
otherwise is tantamount to theft. [Emphasis in the original]

Secondly, as the Union President, Mr. Chudak ought to have known
better than to disregard the collective agreement and the Code of
Conduct as well as all his training, knowledge and awareness
regarding his security obligations, including those placed upon him
by PSPC's Contract Security Program, and the protection of
intellectual information. What is perhaps most troubling is that
the grievor was responding to phishing attempts by the
union business agents, Denise Coombs and/or Michelle
Duncan, as well as their external legal counsel, in providing
such information, including but not limited to dates of birth
of all Candu represented and non-represented/managerial
employees, the taking of screenshots from meetings with
confidential information that was not to Ieave the
organization, the circumvention of Candu's Information
Technology security system, and releasing technical intellectual
property belonging to our clients and/or the [sic] Atomic Energy of
Canada Ltd. Such gross negligence and misconduct has [sic]
irreparably broken the trust that is required in any employment
relationship, let alone one involving a high-ranking senior union
official.

With respect to the Union’s allegations that the various sections of
the CLC were violated as well as the Charter of Rights and
Freedoms, the Employer’s actions amount to disciplining various
employees, including the President of the Union, for just cause. As
the Union is well aware, the investigation into these security
violations is still ongoing and to suggest that this has all been
orchestrated for any other purpose is completely preposterous
when in fact the real reason for the union’s claims lie [sic] in the
fact that through their actions, including solicitation of
restricted intellectual property,* have they caused [sic] the
discipline of their members and a broad based investigation,

4 Again, while not expressly withdrawn, this allegation was not pursued before me. Moreover,
there was no suggestion of the termination decision’s having been informed by any of the
alleged misconduct emphasized in bold italics in this paragraph.
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39.

including that of PSPC> who [sic] can revoke Candu’s security
clearance and therefore impact our license to operate. Such actions
on the part of the union further demonstrate your lack of
trustworthiness, let alone lack of respect for following the
Employer’s security protocols. The Employer will be holding the
union to high [sic] burden of proof in demonstrating these
allegations which do not relieve the union of any other liability in
this matter.

With respect to the unions [sic] claim regarding emotional harm,
mental distress and defamation, etc., it is the Employer's position
that the Union ought to not have published Mr. Chudak's name in
the Globe and Mail. Doing so, showed a complete lack of care and
judgment on the part of the Union regarding their treatment of a
former employee and union official and they should be held
responsible for any such harm, distress, emotional stress and
defamation resulting from their violation of the grievors [sic] right
to privacy let alone bringing a private employment matter into the
public realm, all at Mr. Chudak’s expense. I certainly hope that Mr.
Chudak’s family shares in your desire to make his termination
public.

As a result of the above, the grievance is hereby denied. [Bold
italics emphasis added]

Candu’s Grievance Response memorandum dated August

2023 concerning the meeting held to deal with Mr. Cheong’s grievance
substantially to the same effect, stating as follows:

During the grievance meeting, no explanation nor [sic] ownership
was provided to the Employer regarding the grievors [sic]
misconduct apart from the suggestion that in future, “*he would do
things differently” and that everything that was removed from the
Employer’s systems had a labour relations purpose as well as being
a deemed established practice. As the union and grievor are well
aware of, [sic] the Collective Agreement is the only mechanism
available to them to request information that is related to a

15,
was

> There was no evidence of any investigation’s having been conducted by Public Service
Procurement Canada (“PSPC”). Indeed, the Union’s theory was that Candu terminated the
employment of the Grievors when and as it did to ensure their loss of the essential security
clearance without PSPC’s investigating to ascertain whether there was any cause to revoke

their clearances.

In that context, the Employer's ability to refer to the conduct of

investigations by teams mandated by Atkins-Réalis Canada’s General Counsel was suggested
to have been supportive of Candu’s desire to avoid an inquiry by PSPC.
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particular labour relations purpose. To remove any information
otherwise is tantamount to theft. [Emphasis in the original]

Secondly, the grievor ought to have known better than to disregard
the collective agreement and the Code of Conduct as well as all his
training, knowledge and awareness regarding his security
obligations, including those placed upon him by PSPC's Contract
Security Program, and the protection of intellectual information. If
the grievor had concerns about his work and/or his manager, he
could have chosen other paths, including speaking directly with
members of the union executive or speaking with the union rather
than releasing technical intellectual property belonging to our
clients and/or the [sic] Atomic Energy of Canada Ltd. Such gross
negligence and misconduct has [sic] irreparably broken the trust
that is required in any employment relationship.

With respect to the Union’s allegations that the various sections of
the CLC were violated as well as the Charter of Rights and
Freedoms, the Employer’s actions amount to disciplining various
employees for just cause. As the Union is well aware, the
investigation into these security violations is still ongoing and to
suggest that this has all been orchestrated for any other purpose
is completely preposterous when in fact the real reason for the
union’s claims lie [sic] in the fact that through their actions,
including solicitation of restricted intellectual property, have they
caused [sic] the discipline of their members and a broad based
investigation, including that of PSPC who can revoke Candu’s
security clearance and therefore impact our license to operate.
Such actions on the part of the union further demonstrate your lack
of trustworthiness, let alone lack of respect for following the
Employer’s security protocols. The Employer will be holding the
union to high [sic] burden of proof in demonstrating these
allegations which do not relieve the union of any other liability in
this matter.

With respect to the unions [sic] claim regarding emotional harm,
mental distress and defamation, etc., it is the Employer's position
that the employee brought about these matters through his own
misconduct.

As a result of the above, the grievance is hereby denied. [Emphasis
in the original]

40. On the evidence, the only time Candu spoke with either of the

Grievors about the bases for their being placed on leave and then being
discharged was during post-termination grievance meetings. Candu did not
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interview the Grievors before initiating their paid leaves or before terminating
their employment for alleged cause almost six months later.

41. Again, notwithstanding its other allegations in the termination
letters and grievance materials, Candu confirmed early in the course of this
proceeding that its case in each instance was restricted to the Grievor’s email
package, comprising his single email and its attachments.

The Candu Environment

42. For many Canadians, references to AECL and Candu will bring to
mind the significant role our country has played in the development of nuclear
generation facilities at home and abroad. The context Candu stresses as most
relevant to these matters focuses on its obligations not only as successor to
AECL and licensee of its intellectual property, but also those it has as a
consequence of domestic and international regulation of nuclear generation
technology and installations, and contractual commitments integral to Candu’s
relationships with operators such as Ontario Power Generation and Candu’s
international customers for reactors and their maintenance.

43, Simply put and understandably, the Employer identifies the
preservation of the security of specialized technical information confidentially
entrusted to and developed by Candu as the sine qua non for its presence, its
standing, and its prospects in the industry, domestically and internationally.
SPEA did not suggest otherwise; however, the history of these matters —
particularly the Employer’s glacial reaction to its discoveries of the Grievors’
disclosures to SPEA’s staff representative — was such that I have concluded
that the information included in the Grievors’ email packages simply could not
warrant the response and treatment Candu eventually claimed to have been
necessary and justified.

44, As one would expect from the references in the letters and
memoranda quoted from above, Candu employees must have security
clearances and are meant to be highly restricted in their use and dissemination
of technical information whether entrusted to or developed by Candu. Access
to Candu sites, documents, information, and anything to do with its activities
and those of its customers in relation to nuclear technology is expected and
required to be closely guarded by all employees. The evidence showed that
Candu employees receive extensive and ongoing training, assessment, and
retraining in relation to almost all aspects of the security of information Candu
treats as confidential and seeks to protect from unauthorized disclosure.

45, Having regard for the intensity of the educational efforts expended
by Candu and the presumed intelligence levels of highly educated employees
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such as the Grievors, SPEA could not credibly assert that the Employer’s
written explications of its requirements and expectations of its employees
were unclear. The difficulty confronting Candu in answering these grievances
was not in the expression of its rules, but in their application, their
misapplication, and their sometimes being entirely disregarded in practice.

46. A further difficulty Candu introduced in its effort to make the cases
against the Grievors is that the rules against the disclosure of information
Candu treats (or at least identifies) as confidential are not restricted to
information or documentation that is technical or even specific to the design,
fabrication or erection, and functioning of facilities incorporating the AECL and
CANDU technology. The rules allegedly broken by the Grievors are included in
a collection that is based on and defined by security designations or identifiers
— such as “Internal Use Only” — applied to documents and to data of various
descriptions and purposes including those with and those without specific
relevance to the technical and secret aspects of Candu’s business, its
customers, and the industry. The scope and overreach of the “Internal Use
Only” restriction, for example, was identified to me early in the hearing on
observing the application of that security identifier to material that was not
relevant to confidential, technical matters, but to relatively mundane human
resources text similar to what one would find in human resources policies and
procedures manuals issued by hundreds or thousands of employers with no
involvement in or connection to Candu’s industry.

47. This has significance as the Employer sought to dismiss multiple
examples of its history of failing to object to the Grievors and other bargaining
unit employees’ transmitting documents to SPEA without regard for restrictive
security identifiers on the grounds that those were not instances in which
employees had been forwarding “technical” materials or had been passing on
materials that were not — as Candu maintained — as “technical” as the
materials included in the Grievors’ email packages.

48. The security identifiers were not the work product of SPEA or its
staff representatives. Simply put, Candu’s choosing to define the security
identifiers without differentiating “technical” subject matters or materials
stood as an obvious barrier to its now succeeding in its efforts to distinguish
the alleged wrongdoing of the Grievors in 2020 from an amply demonstrated
historical pattern of its failing to object to bargaining unit employees
transmitting information and material to SPEA without first complying fully
with arguably applicable restrictions and conditions precedent. SPEA
maintained that it had demonstrated its receiving “internal use only”
communications from bargaining unit employees with the knowledge of the
Employer and the Employer’s not raising any concerns. It submitted:

15



In response, Candu has pivoted to try to salvage its case by
creating a distinction between “technical” and other
documentation. This distinction was invented for the purpose of
this hearing and has no basis in the “Protection of Information”

policy.

49, Candu emphasized in its submissions that regard must be had for
the requirements of its unique operating environment, inclusive of the very
root of Candu’s business, the Intellectual Property License Agreement that
entrusts Candu to act as the steward and protector of intellectual property
belonging to AECL. Candu is obligated to protect that intellectual property and
otherwise conduct its affairs in alignment with requirements, enforced and
managed by Public Services and Procurement Canada (“PSPC").

50. It might well be that, as Candu submitted, a failure on its part to
protect AECL's intellectual property could be relied upon to establish cause for
the termination of the IPLA that is fundamental and essential to Candu’s
participation in the industry. Suffice it to state, the Grievor’s email packages
sent more than five years ago have not been shown to have had any effect on
Candu as a party to the IPLA and there was no evidence of Candu’s having
suffered any negative effect of the Grievors’ transmitting their email packages.

51. In addition to being called on for strict compliance with the IPLA,
the Employer is entrusted with commercially and technically sensitive
documentation and information of customers Candu it identified as being
regulated “critical infrastructure employers”. Moreover, the projects Candu
works on are frequently multi-billion-dollar undertakings. For this reason,
Candu has in place cyber-security controls as well as robust ongoing human
factor training. Again, however, the transmission and SPEA’s receipt of the
Grievor’s email packages have not been shown to have had any effect on
Candu as a participant in the industry or as a party to various relationships
fundamental to its business and prospects.

52. In its submissions, the Employer noted that, in common with their
Candu colleagues, the Grievors took an oath as follows:

I further solemnly swear that I will not communicate or allow to be
communicated to any person not legally entitled thereto any
information in relation to the affairs of said company nor will I allow
any such person to inspect of have access to any books, documents
or information belonging to or in the possession of said Company
and relating to its business. [Emphasis added]

Nevertheless, in Candu’s submission:
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Each Grievor undertook a series of wilful and deliberate steps, in
violation of their training and employment obligations and, by
extension the IPLA. Each did subordinate the interests of their
employer to their own personal interests and/or those of the Union.
Two highly educated men made decisions to place their personal
interests above the requirements of their employment and put
their employer’s interests at risk. And, in doing so, they triggered
a cascading series of media coverages and public decisions all of
which makes them entirely unemployable. Candu’s reputation was
damaged as a result.

It is Candu’s position that the actions of each Grievor are sufficient
grounds to sustain just cause for the termination of employment in
the context of this employment relationship. The Grievors’ actions
in the first instance are fundamentally dishonest in an industry
where trust is paramount. The Grievors’ conduct demonstrates a
complete disregard for Candu’s intellectual property. Their lack of
candor in their testimony and refusal to acknowledge wrongdoing
is demonstrative of the complete absence of rehabilitative
potential. Termination for just cause ought to be affirmed. There
are no mitigating factors.

53. Candu took the position that the collective agreement provided for
the process employees and SPEA were required to follow if they wished to
have documents furnished to the Union for what SPEA would classify as a
“labour relations purpose”. The Employer’s reference was to clause 9.02(k) of
the collective agreement under the heading of General Grievance Regulations.
It reads as follows:

At any stage of the Grievance proceedings, either party on request
shall provide copies of documents or data relevant to both the
Grievance and the Grievor specifically requested by the other.
Where the document or data is held in an employee's file, the
consent of the employee is required before the document or data
is made available to SPEA.

While their email packages related to actual or potential grievance
proceedings, neither SPEA nor the Grievors proceeded with a request for
production to which clause 9.02(k) would have applied.

Security Identifiers
54. The hierarchy of security identifiers relevant to Candu's Protection
of Information Policy (“PIP”), from the lowest level to the highest, might be

set out as follows: “"Copyright” — meaning that the content might be intended
or made available for public use; “Internal Use Only” — indicating that the
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content might be intended or made available for use internally, company-
wide; “Proprietary” — meaning that the content might be related to a
commercial, non-Government of Canada contract and required to be withheld
from unauthorized disclosure; “Restricted” — meaning that the content might
contain core intellectual property or be “highly sensitive”; and, most certainly
restricted from disclosure except in conformity with established protocols,
“Protected A/B/C"” (referring to Government of Canada documentation and
gradations) and “Classified”.

55. Typically, the “Internal Use Only” designation at the foot of a page
in a Candu document put into evidence would be accompanied with the
following text:

This document and the information contained in it are for internal
use only within SNC-Lavalin's Nuclear business unit. External use
or disclosure of any information contained herein is prohibited. All
rights reserved. Unauthorized use or reproduction is prohibited.

56. Pamela Tume, Candu’s Company Security Officer ("CSO”) until a
few days after the Employer terminated the Grievors’ employment, was
directly involved with the events under review. She and Patrick Reid,
presented as a Candu subject matter expert, testified respectively in the
Employer’s case that “Internal Use Only” is the “tightest security classification
we have” and also “the most restrictive” security classification. Ms. Tume
added that documents classified as “Internal Use Only” were “to be protected”
and were “never to leave the server”; however, it is clear both from a
presentation Ms. Tume gave internally and the Protection of Information Policy
that “Internal Use Only” communications are not those attracting the “highest”
security identifier or designation. Rather “Internal Use Only” might be
regarded as something of a default security identifier as was made evident to
me by its application to documents such as the human resources material to
which I referred above.

57. Documents bearing the security identifier “Proprietary” produced
in evidence typically had the following at the foot of a page:

This document has been prepared for a member company of the
SNC-Lavalin Group. The information contained herein is subject to
the terms and conditions of an agreement, which may be
referenced on this document. No use, disclosure or reproduction of
this document or the information contained herein is permitted,
except in accordance with the applicable agreement.

58. Notwithstanding that issues and differences arose between the
parties over the years regarding the transmission of data and documents to
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SPEA by bargaining unit employees, and notwithstanding agreements reached
between the parties and their executing non-disclosure agreements, there
was, as the Union noted, no Employer training of bargaining unit employees
that addressed specifically the matter of their communications to SPEA as
distinct from their being subject to generally applicable rules.

The discovery of the Grievors’ email packages and the rules engaged

59. Long before the Grievors’ alleged misdeeds in 2020, the Employer
had undertaken an extensive investigation focused on its monitoring and
capturing evidence of email communications to SPEA that originated from
employees’ Candu email addresses. The Employer’s evidence was that it
suspected that a member of management was providing information to SPEA.
While it appears that nothing came of that aspect of the effort, and while there
was no explanation offered for the harvesting of tens of thousands of emails
to and from bargaining unit employees if the suspect sought was believed to
be a management "mole”, the exercise did result in a substantial July 2019
internal report of very extensive traffic between Candu and SPEA email
addresses.

60. The continuation of the surreptitious monitoring after delivery of
the July 2019 report resulted in Candu’s identification of the Grievors’ email
packages sent in March and November 2020.

61. The email monitoring by Candu produced a trove of tens of
thousands of emails. The fact that the Employer was engaged in the
monitoring was not disclosed to SPEA, but came to the Union’s attention late
in 2021 through an inadvertent disclosure that a member of Candu’s HR
management was being copied on email traffic between Candu and SPEA
domain addresses.

62. Shortly after the Union’s discovery of its email monitoring
activities, Candu gave notice to the Union of a change in practices. By letter
dated December 21, 2021 addressed to Mr. Chudak as SPEA’s President and
captioned “"Notice of Cancellation of Practices — Use of Employer e-
mails and distribution of business confidential information”, the
Employer advised SPEA as follows:

This letter provides you with formal written notice that Candu
Energy Inc. (the “Employer”) will be terminating certain practices
effective the expiry of the current three (3) Collective Bargaining
Agreements on December 31, 2021 (the "CBAs”). In particular, the
Company will terminate the following practices and permissions,
which are inconsistent with the strict terms of the CBAs and/or
corporate level policies and procedures:
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e Permitted use of Company email addresses (including but not
limited to @ snclavalin.ca or.com and @candu.ca or.com
accounts) for the purposes of facilitating communications sent
and/or originated by the Union;

e Permitted use of company email addresses for the purposes of
sending e-mails to the Union; and

e Use of paid Employer time for the purposes of advancing
contemplated litigation and/or litigation preparation and
support.

In light of the Employer’s cessation of the above-noted practices,
the Employer strongly encourages the Union to engage with
members through their personal (non-work) email accounts and to
do so outside of paid hours of work. To that effect, the Employer
shall be taking steps to limit all email correspondences entering and
leaving SNC Lavalin and Candu email addresses, with the exception
of Human Resources and Labour Relations, effective 60 days from
this notice.

We also draw your attention to Article 7.02 of the CBAs, “General
Notices and Competitions”. It is the Company's intention to revert
to the strict application of Article 7.02.

Finally, this letter is also providing you with formal written notice
that the Employer will not tolerate any access, distribution or use
of internal documents, including but not limited to human resource
documentation, other sensitive and/or proprietary information
pertaining to security issues, nuclear security obligations and client
and/or joint venture partnership obligations which is not lawfully
obtained. All internal documents found on our servers and/or
intranet site(s) are confidential business information. Should the
Union wish to obtain such information, they must make a formal
request to Human Resource/Labour Relations.

63. SPEA submitted that Candu had thereby put it on notice that the
Union could no longer access “internal documents”, and that, therefore, “[t]his
arbitration was about the retroactive application of this rule and its usage as
a justification to terminate two employees.”

64. As noted below, I regard that proposition to be an unwarranted
reconstruction of the regulatory environment at issue in this matter.
Regardless of the prospective introduction of new rules after December 21,
2021 — in respect of which neither of the Grievors could be held to have been
in breach in 2020 — the Employer’s case necessarily relied on the rules
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applicable to each of the Grievors in 2020 when he transmitted the single
email package for which Candu asserts he was discharged for cause.

65. Those “rules” were the product and subject of the employees’
training and the instruction incorporated in the security identifiers applied to
any document and employee might consider disclosing to another person or

party.

66. On January 17, 2023, the Employer sent PSPC what it referred to
as its “initial breach reports” concerning each of the Grievors’ email packages.
Candu reported then that the transmission of Mr. Chudak’s email package had
been discovered on January 28, 2021 and had come to the attention of Pamela
Tume as Company Security Officer on October 11, 2022.

67. Ms. Tume confirmed those dates in testifying in this matter
starting in May 2024, approximately sixteen months after delivering the
reports to PSPC.

68. The delivery of those breach reports was contemporaneous with
the imposition of the Grievors’ administrative leave. Candu notified PSPC of
the Grievors’ being removed from the workplace and their duties, with the
result that there was no need for PSPC to conduct any investigation into the
Grievors’ entitlement to retain their security clearances; they were excluded
from access to Candu’s facilities and systems and were not associated with
any other entity of concern to PSPC.

69. In the breach reports filed January 17, 2023, Ms. Tume reported
to PSPC that she became aware of Mr. Chudak’s email package on October
11, 2022, notwithstanding that Candu’s Labour Relations department was said
to have launched an investigation on September 17, 2021 and, further, that
she had assisted Mr. Shemluck in writing to the Union on February 4, 2022
about Mr. Chudak’s November 18, 2020 email package.

70. It is unclear how and when the Employer became aware of Mr.
Cheong’s email package. The January 17, 2023 breach report states that the
email was discovered “by CI (or other/Dana®)” on November 18, 2022 and
that Ms. Tume became aware of it on October 11, 2022. That account is
impossible inaccurate. Moreover, the evidence shows that Mr. Cheong’s email
package was first discovered before either of those dates as reference to it
was set out in a document Candu filed with the Canada Industrial Relations
Board ("CIRB") in September 2022.

¢ A reference to Dana Duncan, the person responsible for Candu’s monitoring of the email
traffic at issue.
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71. Candu lead no evidence as to the circumstances of its discovery
of either of the Grievors’ email packages other than that they were caught by
its email monitoring instituted in 2019. Nevertheless, it is evident that both
were known to Candu’s Vice President Labour Relations and Company Security
Officer long before their first filings with PSPC on January 17, 2023.

The contents of Grievors’ email packages

72. Notwithstanding the reference in Candu’s grievance rejoinders to
the Grievors’ allegedly “responding to phishing attempts by the union business
agents” and the allegation in both of Candu’s grievance answers that SPEA
had caused the discipline of its members by its “solicitation of restricted
intellectual property”, early in this proceeding the Employer confirmed that
the factual basis for its discharging Mr. Cheong was his sending a single email
with attachments to SPEA Staff Representative Denise Coombs on March 10,
2020 and the factual basis for its discharging Mr. Chudak was his sending a
single email with attachments to Ms. Coombs on November 18, 2020.

73. Insofar as Mr. Chudak and Mr. Cheong are concerned, those email
packages comprised the information referred to by Candu in its disciplinary
responses as the subject matter of “an investigation regarding the access, use
and release of information beyond the Candu . . . server to non-security
cleared individuals and/or entities”.

74. On the evidence, neither of the Grievors was responding to a
solicitation by SPEA, its staff, or its counsel in sending those email messages
and their attachments. In that respect, the termination letters — though much
laboured over by Mr. Shemluck and Ms. Delisle for weeks prior to their delivery
— were entirely off the mark.

75. In the result, the issue for determination is whether the Employer
had just cause to dismiss Mr. Cheong and Mr. Chudak in response to their
having sent their email packages on March 10, 2020 and on November 18,
2020, respectively. In that context, the person and entity Candu referred to
as “non-security cleared individuals and/or entities” in the letters issued to
put the Grievors on leave are Ms. Coombs and SPEA. As noted below, SPEA
contests that characterization as there was a non-disclosure agreement
("NDA"™) in place from time to time — including when the Grievors sent their
email packages — and SPEA characterized the NDAs as according the Union
and its Staff Representatives status appropriate to their receipt of the
Grievors’ email packages. Candu disputes the NDA’s having the effect claimed
by the Union.
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76. SPEA and its Staff Representatives were “hon-security cleared” at
the material dates.

77. Mr. Cheong’s email dated March 10, 2020 forwarded attachments
with the security identifier label “Proprietary”. Mr. Chudak’s November 18,
2020 email contained attachments with the security identifiers “Proprietary”
and “Internal Use Only”.

78. SPEA’s position is that each Grievor's email package was sent to
Ms. Coombs for a “labour relations purpose”.

79. While Candu takes issue with the concept of “labour relations
purpose” as being exculpatory or even relevant, there can be no question that
the description is apt. The materials provided to Ms. Coombs in the two email
packages were patently relevant to grievance proceedings underway or that
might have been launched as a response to alleged behaviours Mr. Cheong
then complained about, as he had done frequently over time.

80. The email from Mr. Cheong to Ms. Coombs related to his
continuing to take issue with a colleague and his superior in relation to their
reaction to his work and his professional opinions.

81. Mr. Cheong’s covering email to Ms. Coombs read as follows:

Denise,

I seriously believe that Eric Nadeau is mis-behaving [sic] and
abusing his authority as a DR reviewer and a discipline lead. (Refer
to Eric Nadeau's email sent on March 10, 2020 10:02 AM) This type
of misbehaviour is often complemented by the manager, Siavash
Khajehpour.

Please, be advised.

The first attachment to that, Mr. Cheong's email to Mr. Nadeau, copied to his
manager, Siavash Khajehpour, and also bearing a “Proprietary” security
identifier, was dated March 20, 2020. It was addressed to “Eric” and read as
follows:

The author believes that some of your revisions change the
meaning of the contents. The author also believes that the quality
and the clarity were not improved in some parts of your revision.
Thus, I selectively accepted your revisions.
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Your comments below (i.e. blindly accepting everything that you've
indicated in the track changed copy) is not a proper way of
performing “"Review and Comments” according to the CE-Procedure
and the CE-guidelines written in the "“Building a Culture of
Excellent. [sic] Also, the author feels that the author is not
respected by the reviewer's approach in performing the D1 “"Review
and Comments”.

Please, find the author's response to the reviewer's comments.

Mr. Cheong included the materials at issue between him and Mr. Nadeau with
their documented exchanges.

82. The subject line of the email from Mr. Chudak to Ms. Coombs
simply referenced the name of a grievor whose pending arbitration case was
tied to on-the-job training illustrated and assessed in the attachments to Mr.
Chudak’s email.

83. In both instances, anyone employed by Candu in a labour relations
or human resources role would have appreciated on reading the material that
Mr. Cheong was seeking advice in connection to an obviously strained
employment relationship and that Mr. Chudak was forwarding to SPEA
documents that would be at the heart of a pending arbitration over the
adequacy of the grievor’s performance in on-the-job training assessments
critical to his opportunity to preserve his employment through redeployment.

84. That Candu subsequently asserted that it was unable to assist
PSPC as to the possible explanation for the Grievors’ having sent their email
packages exposed a transparent misrepresentation made all the more
egregious in light of Ms. Coombs’ having explained the circumstances of Mr.
Chudak’s missive in response to a letter Mr. Shemluck had sent to SPEA in
February 2022 and Ms. Tume’s having revealed in her testimony that she had
held a position in Candu’s Human Resources function earlier in her career.

85. On cross-examination, Mr. Chudak acknowledged that
engineering plan forms included in the attachment to his November 2020
email were completed with a footer identifying them as “Internal Use Only”
and the text following that designation included the statements: “External use
or disclosure of any information contained herein is prohibited” and
“Unauthorized use or reproduction is prohibited.” Mr. Chudak asserted that
materials bearing the “Internal Use Only” identifier were “always shared” with
SPEA and that his forwarding the documents was not for public consumption
but for use in arbitration. From his perspective, “external” referred to the
public and persons who had no need to have access to the documentation.
However, he did agree that his security clearance required that persons
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eligible to receive the information or documentation were those who had a
work-related reason for their access.

86. Mr. Cheong’s email package sent to Ms. Coombs comprised
documentation of work done by Mr. Cheong and the explanatory message
quoted above. The email package reflected Mr. Cheong’s concerns about his
supervision and exchanges with his colleague and with his manager about
those concerns, their legitimacy, and how they should be addressed. He was
seeking SPEA’s assistance in suppressing or responding to what he regarded
as harassment and unprofessional conduct. The attachments included
documents with the security identifier “Proprietary”. The Employer regarded
elements of the documentation included with Mr. Cheong’s email to be
problematic in that it included and presented some information that — in
Candu’s view — ought not to have been communicated beyond those within
Candu with a “need to know” and could, in the wrong hands, have
compromised security protections that ought to have been respected and
advanced.

87. The parties led extensive evidence on the nature of the
information available from the email packages, with SPEA attempting to make
the case that much of the information captured in the materials was either in
the public domain or of little to no utility to any “threat actor” who might, in
theory, have secured access of concern to Candu. The Employer emphasized
the “technical” content of materials about which it was particularly troubled
and the extent to which that content was not replicated in publicly available
materials.

88. Ultimately, in my view, the issue to be decided in this proceeding
is not whether the material disclosed highly sensitive technical information
that was not in the public domain, but whether either of the Grievors “broke
the rules” and “the rules” as they existed at the time of each Grievor’s
challenged transmission did not differentiate on the basis of the degree to
which information was “technical” or on the basis that the information was
relevant and needed by SPEA to address a labour relations purpose.

89. As noted by SPEA in its submissions, the rules that were explained
in employees’ training and were reflected in or informed the various security
identifiers required to be applied to documents, did not separate or
differentiate material in terms of its technical or non-technical content or
nature. Having regard for what was put before me, I concluded that
employees’ attention was directed to security level identifiers and their
definitions or explications both in the training they received and on documents
they accessed, transmitted or received. There were no rules that were
expressed to apply to “Internal Use Only” or other protected documents that
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III

were “technical” as opposed to those that had no technical or “nuclear
sensitive” content, but were nevertheless identified as not being in the public
domain or otherwise suitable for release to “external non-security cleared
individuals/third parties” such as Ms. Coombs and SPEA.

90. Mr. Chudak’s email package presented similar issues and concerns
for Candu. Mr. Chudak was communicating in his capacity as SPEA’s president
representing the interests of a bargaining unit employee rather than his own.
However, “the rules” in place did not distinguish circumstances based upon
the role in which the person releasing information did so. The grieving
employee in question had been involved in a process of on-the-job training
and assessment as a means by which he might have avoided termination of
employment with Candu due to the elimination of his position.

91. SPEA considered the documents forwarded with Mr. Chudak’s
email to be relevant to an arbitration proceeding brought on behalf of the
affected individual. Having regard for the issue to be litigated, the documents
would have been indispensable to an arbitrator’s analysis and decision. On the
other hand, the attachments presented some information that the Employer
maintained ought not to have been communicated beyond those within Candu
with a “need to know” and could, in the wrong hands, compromise the security
protections, obligations, and interests that ought to have been respected and
advanced. Attachments comprising the email package included documents
with the security identifiers “Proprietary” and “Internal Use Only”.

92. In this context, I note that a substantial amount of hearing time
was spent on evidence about the classification of applicable security levels and
identifiers, and the investment Candu makes in the training and retraining of
employees such as the Grievors to ensure their appreciation for the
importance of adherence to protocols and their shared obligations. I heard
evidence as to a range of measures and restrictions, and the differentiation of
documents and information on a continuum between that which might be
freely referred to in publicly available materials and that to which the strictest
security measures applied. Suffice it to state that, even with an appropriate
security clearance, security-cleared Candu employees not involved with a
particular undertaking or aspect of its affairs might not be entitled to
information for which they have no “need to know”.

93. Accordingly, I have no doubt that, in principle, the email packages
sent by the Grievors included documentation and information that — assuming
the strict application of the rules to have been appropriate and necessarily
adhered to — might have been restricted or redacted and certainly not
transmitted beyond the Employer’s security perimeter as the Grievors did.
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Evidence relevant to Candu’s alleged condonation of employees’
transmissions to SPEA

94, The Union took the position that the history of Candu’s
condonation of bargaining unit employees’ communicating with SPEA for
labour relations purposes precluded the Grievors’ being disciplined based on
the strict application of “the rules” or on the retroactive application to the
Grievors’ of the new paradigm Candu announced with the December 21, 2021
“Notice of Cancellation of Practices”.

95. Ms. Coombs testified that no bargaining unit employees received
any discipline for sharing information with SPEA until the terminations of Mr.
Chudak and Mr. Cheong. Her evidence on that point was not challenged.

96. SPEA submitted that a document known to the parties as “Tab
131" — a document prepared by Mr. Shemluck for submission in proceedings
before the CIRB in which he listed and classsified by “threat level” messages
between the parties’ email domains — provided “an even greater insight into
the extent of [the Employer’s] condonation of Mr. Chudak's utilization of the
Candu email system to provide internal documents directly with SPEA.

97. The “Tab 131” document was prepared subsequent to the blocking
of emails to and from SPEA in 2022 pursuant to the notice of Candu’s changing
practices. It included 136 emails sent by Mr. Chudak. Approximately 80 of
those were sent prior to the November 2020 email for which his employment
was terminated. Many were sent prior to the July 2019 report on the
monitoring and were assessed “threat levels” by Mr. Shemluck. Mr. Chudak
was not spoken to in relation to these emails even though the email
surveillance was ongoing throughout this period.

98. Another example of condonation on the part of Candu cited by
SPEA were email communications surrounding another bargaining unit
employee’s concerns regarding his manager. In January 2021, SPEA Staff
Representative Michelle Duncan forwarded an email that had been sent
directly to SPEA by the employee to Senior Vice President Kevin Jones, Todd
Cook, the then Vice President Labour Relations, Mr. Chudak and others. The
forwarded email included discussions and a drawing related to work on the
Candu reactor in Korea. Mr. Jones and Mr. Cook as members of the senior
management team did not raise any concerns about Ms. Duncan’s or SPEA’s
possessing and transmitting this email. The material included technical
information and would have been subject to export controls if the documents
were to be transmitted out of the country. The bargaining unit employee
received a written warning in connection with this email, three years later.
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99. From the perspective of Mr. Chudak, that scenario — exclusive of
the written warning — was entirely consistent with the practice regarding
information and document sharing with SPEA that he has been exposed to
since he joined the Union Executive in 2012. He testified specifically with
respect to proceedings he was involved in and in which he saw disclosure of
technical documentation, provided to SPEA staff by employees, and Candu’s
raising no concerns about that having happened.

100. There was also evidence that long before the Grievors sent their
email packages Ms. Tume had made a presentation to bargaining unit
employees with respect to security identifiers and had illustrated her
presentation with data concerning email communications to SPEA from Candu
employees, confirming that hundreds of emails were being sent to SPEA
monthly and that many of those had attachments.

101. In March 2014, Sonia Grewal, a Labour Relations Specialist at
Candu, started a string of internal emails with the subject line “Security
Identifiers and Unions”. Ms. Tume was involved in the correspondence and
Candu’s Director, Information Technology was one of the recipients of Ms.
Grewal’s first email in which she advised that Candu Labour Relations had
received a question from the Union to look into having SPEA added to Candu’s
“preferred vendors list” in order to receive emails which might be marked as
“Internal Use Only”. Ms. Grewal wrote as follows:

In some cases, I do agree that employees may over identify their
messages (if that makes sense), but at times, employees send
their Union emails to support grievance files in order to make a
case. For example, an employee grieving a performance rating may
wish to share some emails their manager sent them with feedback
on projects, etc. which are marked as “Internal Use Only” and then
it gets blocked when trying to share. One thing I've been telling
employees and the Union is that employees should copy and paste
the threads they are trying to share and remove the security
identifiers throughout.

Is there any concern to adding SPEA to a preferred vendors [sic]
in order to receive all emails? If so, would they be required to sign
some sort of non-disclosure agreement? If so, can I please see a
copy?

As FYI only, the union has refused to sign an NDA in the past, and

such we do not share business information with them which we
would not share with the public.

102. In addition to Ms. Grewal’s email advice to senior Candu
management about bargaining unit employees providing documentation in
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furtherance of grievances and seeking advice — albeit with the risk that the
Employer’'s data loss prevention software might interfere with some
transmissions — Ms. Coombs testified to a long history of bargaining unit
employees doing as the Grievors had done in supplying information and
supporting documents in the course of seeking SPEA’s assistance with labour
relations issues, including documents the Union produced in the litigation of
disputes in grievance and arbitration procedures under the collective
agreement.

103. Notwithstanding the Employer's raising issues as to the
documentation of Ms. Coombs evidence, the history of the parties’ labour
relations and litigation is such that Candu did not demonstrate the Union’s
accounts to be unreliable as evidence of a substantial past practice that was
obviously curtailed with the Employer’'s December 21, 2021 notice of its
changing practices after the expiration of the then current collective
agreements.

104. In particular, there was evidence of many instances of Mr.
Cheong’s communicating by email with Ms. Coombs — and copying his
manager and other members of management — attaching Candu documents
that bore security identifiers indicating that they were not for “external use”
or to be disclosed otherwise than in accordance with applicable agreements.
Even when those exchanges involved Candu’s Labour Relations personnel, no
one took issue with Mr. Cheong’s doing so or with SPEA’s receipt of that
material. Indeed, in at least one notable instance his manager, Siavash
Kajehpour, responded to Ms. Coombs in the context of the exchange initiated
by Mr. Cheong.

105. Ms. Coombs and Mr. Chudak provided extensive evidence with
respect to the utilization of the Company’s email systems and communication
between employees, SPEA Executive and SPEA staff. The burden of that
evidence was that the SPEA Executive primarily utilized their work email for
SPEA related communications until Mr. Shemluck’s arrival in mid-2021.
Indeed, the Employer had set up an internal SPEA employee email distribution
list which was utilized by SPEA.

106. Documents were frequently transmitted by bargaining unit
employees to SPEA staff with the Employer’s full knowledge, almost always
without issue. This practice subsisted with AECL and continued following
acquisition of the business by Candu. Ms. Coombs and Mr. Chudak explained
that the norm was for SPEA to receive internal documents from employees in
relation to grievances or other employment-related issues. Employees either
emailed the information, or printed the relevant documents and walked to the
nearby SPEA office with their documentation. Candu was aware of this

29



practice. Documents so provided were produced in arbitration proceedings
even though the Employer had had no hand in supplying the material to the
Union. Indeed, there was reference to only one situation in which the process
provided for in Article 9.02 of the collective agreement was utilized.

107. There was evidence of numerous instances of specific
documentary examples of Candu’s condonation, where information was
provided SPEA by employees and subsequently forwarded to Candu, without
any issues being raised, including, by way of a few examples:

e Performance appraisal arbitration disclosure, a "“Protected-
Sensitive” information and “protected-sensitive” and “official
use only” internal email discussions.

e A 2015 Candu Owner’s Group OPEX document which reports
operational problems at nuclear plants. That document was
provided to Ms. Coombs by Michael Ivanco, a bargaining unit
employee and a member of the SPEA Executive, copying two
Labour Relations employees, Ms. Grewal and Laura Williams.
The “Notice of Confidentiality” on the document prohibited
disclosure to “third parties”.

e 2014 “Internal Use Only” Redeployment Training Plans -
forwarded to Ms. Coombs by Mr. Ivanco. Ms. Coombs wrote to
Human Resources employee Kasia Lewis, copying managers,
requesting that this information be sent directly to her in future.

e 2015 D20 Travel and Per Diem Policy, labelled "SNC Lavalin
Nuclear - Restricted” which Ms. Coombs forwarded to Amanda
Costa, Candu Human Resources, after receiving it from an
employee.

e 2016 Joint Venture project organization charts, forwarded by
SPEA Staff Representative Michelle Duncan to Candu Labour
Relations staff and senior management.

e 2020 “Internal Use Only” documents including Purchase Order,
organization chart, provided by an employee to SPEA and
attached to an email from SPEA Staff Representative Michelle
Duncan to Amanda Costa.

e A 2021 internal email exchange — which included technical

discussions related to Korea — forwarded to Candu
management and Labour Relations.
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e A 2021 email from Michelle Duncan to Candu Labour Relations,
attaching internal Organization Charts that had been provided
to Union staff by a SPEA Executive Member.

e A 2021 email from Michelle Duncan to Candu Labour Relations
and Human Resources staff, including attached internal
organization chart and “Proprietary” support tickets
information.

108. Ms. Coombs testified that these information sharing practices had
been disrupted in 2014 with Candu’s introduction of a new security identifier
system. The new system resulted in email communications from Candu
employees to SPEA staff representatives being blocked by Candu’s data loss
prevention software. The background to this was that according to the
evidence adduced by SPEA its members and its executive — all of whom are
employed by Candu — had used Candu’s email openly and with the full
knowledge of the Employer to share communications and documentation that
pertained, inter alia, to labour relations issues. The emails that were being
blocked had “Internal Use Only” designations and did not concern nuclear
technology.

109. In response, SPEA filed a grievance that was resolved by an
agreement to add SPEA to Candu’s list of “approved vendors”. SPEA
maintained that the purpose and effect of the settlement was to permit the
continued flow of documents and emails from Candu employees to the SPEA
staff representatives.

110. In connection with that grievance, a September 2014 meeting was
arranged at which new security identifiers were explained by Ms. Tume. Her
presentation on the topic included a description of the “risk profile” of various
security identifiers. Of note:

o“Internal Use Only” was described as “low risk or potential

for loss”;

o"Proprietary” was described as “limited but tangible risk”;
and

o"Restricted” was described as “highest level of risk to the
company”

The chart included in Ms. Tume’s presentation demonstrated the level of email
traffic and that Candu and its CSO had knowledge of the extent and nature of
ongoing communication from bargaining unit employees to SPEA staff.
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Nevertheless, no objections were raised to SPEA regarding the volume or
nature of information flowing to the @spea email domain.

111. Following the 2015 Minutes of Settlement, Ms. Amanda Costa
emailed Jason Brasseur — the individual responsible for the maintenance of
Candu’s IT systems — to “add the SPEA email domain to the list of approved
vendors”, noting that "we have an NDA in place and have resolved the two
grievances”. SPEA posited in its submissions that there was no indication that
the “approved vendor” status applied only to emails to SPEA from Candu
Labour Relations or management. I note as well that there was no indication
that SPEA’s inclusion in a list of “approved vendors” would override security
identifiers or the Candu-SPEA NDA in any respect.

112. Ms. Coombs testified that after the 2015 Minutes of Settlement
was signed, email communications between Candu employees and SPEA staff
flowed unhindered for some years. That, she testified, included both “Internal
Use Only” and “Proprietary” emails.

113. In his testimony as a witness for Candu, Mr. Brasseur confirmed
that SPEA was placed on the list of approved vendors. He testified that the
purpose of doing so was to allow communication between Candu employees
and the SPEA email domain, including staff.

114. Mr. Brasseur was cross-examined about a “message log”
pertaining to Mr. Chudak’s November 18, 2020 email to Ms. Coombs. He
explained the process that applied to an email going from Candu to an external
recipient such as SPEA: The email hits the server; a Data Loss Prevention
("DLP") tool performs an analysis — looking at the body of the email, analyzing
attachments (i.e. looking at the content of the attachments) as well as having
regard for the intended recipient. Based on defined rules, the tool will either
allow the email to proceed to its intended recipient or block its exit from the
Candu system. Mr. Brasseur testified that the “Policy” Log Type notation,
involves analyzing the recipient (e.g. John.Doe@spea.ca) and that SPEA was
allowed to receive such messages because it was placed on the approved
vendor’s list.

115. Mr. Brasseur was questioned in re-examination as to why Mr.
Chudak’s “Internal Use Only” attachments would have been allowed to go
through the system. He testified that he could not provide an explanation and
offered that it might have been related to the DLP rules in effect at the time.
Given the volume of evidence submitted which includes SPEA receiving
“Internal Use Only” emails and documents, and pursuant to the 2015 MOS, it
is reasonable to conclude, as Ms. Coombs testified, that “Internal Use Only”
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documents were allowed until, at some point — without SPEA’s knowledge —
the “"DLP rules” were changed.

116. The DLP report likewise indicated that Mr. Cheong’s email was
“permitted”. Mr. Brasseur testified that the email and attachments from Mr.
Cheong were “permitted” because SPEA was on the list of approved vendors.
There was a “Violation Trigger”, but the email was “allowed” because of SPEA’s
status.

117. SPEA submitted that the evidence demonstrated that Candu’s IT
system had been specifically calibrated so as to allow the emails at issue in
this proceeding to go through to SPEA and that this was the direct result of
the 2015 settlement providing for SPEA’s being placed on the approved
vendors list.

118. SPEA’s documentary evidence included numerous examples of Mr.
Cheong’s forwarding internal use and proprietary emails and documents
contemporaneously to SPEA, to Candu managers, and to Candu Human
Resources or Labour Relations. Notably, on November 1, 2019 Mr. Cheong
sent an email with attachment to his Director, Fern Doria, and Ms. Coombs. It
included complete copies of various drafts of the programmer’s manual for the
program used by Mr. Cheong in the preparation of the report for which he was
subsequently discharged. Candu took no issue with that disclosure then or
later.

119. SPEA presented examples of Mr. Cheong’s having emailed queries
or questions directly to Ms. Coombs with respect to concerns he had regarding
issues arising out of document review processes with his colleagues. The email
for which he was terminated is an example of one of these circumstances.
The manner and purpose of the communication was no different than many
of the previous communications. Further, SPEA submitted that the applicable
security identifiers reflected on the attachments were no different than those
that have been included in numerous prior communications sent by Mr.
Cheong both to SPEA exclusively, as well as to SPEA contemporaneously with
members of management including persons in Candu Labour Relations.

120. Mr. Cheong testified that, based on this experience, he had come
to regard SPEA as a “trusted party” and that he did not believe that sharing
documents with SPEA was the same as sharing with an external third party.
He frequently included management in these communications and no
concerns were ever raised in relation to emailing these types of documents
directly to SPEA.
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121. Mr. Cheong explained all of the above to the CI and GS
investigators when interviewed by them during the period of his paid leave.
Mr. Cheong also assured the investigators that he would comply with the new
rules around information sharing with SPEA in the future.

122. Most significantly, in his pursuit of his complaints about his
treatment by his colleagues and his superior, Mr. Cheong prepared a
presentation for discussion with Navid Badie, then Candu’s Chief Nuclear
Engineer, its senior executive with responsibility for nuclear technology issues,
and a member of the leadership team.

123. The document that Mr. Cheong produced and provided to Mr.
Badie and Denise Coombs and a representative of Candu’s HR function was
titled “Building a Culture of Excellence - Nuclear Business Unit” and subtitled
“Technical Discussions with respect to the ‘Culture of Excellence’ A Follow Up
Meeting and More October 26, 2017”. The cover of the presentation identified
the attendees as “"A HR Representative, Navid Badie, Denise Coombs from
SPEA and Woo-Jae Cheong”.

124. The title page of Mr. Cheong’s presentation — to which I will refer
as the “Badie Brief” — included the security identifier “Restricted” and the
following text appears at the foot of most of the more than 80 pages that
follow:
-Restricted-This document and the information contained in
it are the confidential property of SNC Lavalin's Nuclear
business unit. Access to and use of this document and the
information herein is restricted to authorized SNC-Lavalin
persons only. Unauthorized use, disclosure or reproduction
of this document or the information contained herein is
prohibited. [Emphasis added]

The content thus supplied by Mr. Cheong was populated with references to
exchanges between himself, his colleague, and their superiors. The document
included technical information relating in part to matters about which Mr.
Cheong and his colleagues had disagreed in their many exchanges regarding
the work done and referred to in the document and other emails sent or copied
to Ms. Coombs and Candu personnel, including his superiors.

125. Of considerable significance to the Union’s argument concerning
condonation, the evidence was that Mr. Badie was aware that Mr. Cheong had
given Ms. Coombs a copy of that document, that she was present during the
discussion relating to its contents, and that she left the meeting with her copy
of the Badie Brief. On the evidence, there was no objection made by Mr. Badie
to any of that. Indeed, there was no evidence as to his having remarked on
Ms. Coombs’ having been allowed to read and retain that material.
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126. In presenting its case, Candu did not criticize Mr. Badie for this
and neither he nor anyone else was called to testify and explain how or why
he, and thus Candu, had allowed Ms. Coombs to leave with the material and
documented information that — on its face — appears to be no less technically
relevant or sensitive than the material included with Mr. Cheong’s March 2020
email package. The documentation contains extensive information, including
excerpts from technical client documents that were “cut and pasted” into the
presentation and excerpts from a document that would be subject to export
controls (if the material left the country) as they were for international clients.
An example cited was a graph which illustrated the same analysis contained
in the material for which Mr. Cheong’s employment was terminated in 2023.

127. There was no suggestion that — even to the end of the session on
November 20, 2025 — Ms. Coombs had ever been asked to destroy or return
the presentation reviewed in that meeting held more than eight years ago.

128. On the evidence, it was established that Mr. Cheong did not seek
permission from management before assembling the documentation and
providing a copy to SPEA. No concerns were raised by Mr. Badie or the Human
Resources Representative present for the meeting.

129. Notwithstanding that this material was included in SPEA’s
productions and had been provided to Mr. Badie and the Candu HR
Representative in 2017 and notwithstanding that Ms. Coombs and Mr. Cheong
testified before me about the meeting and the provision of the material to
SPEA without challenge or contradiction, in the written submission Candu’s
counsel “handed up” late on November 20, 2025, the Employer purported to
introduce the following additional evidence with regard to the meeting with
Mr. Badie on October 26, 2017:

This meeting was a management-initiated meeting which
specifically and deliberately included Labour Relations, Senior
Management, Dr. Cheong and Ms. Coombs. The meeting was a
known event and Candu was privy to the exchange of information.

130. This was a vivid example of Candu’s practice of purporting to add
to the evidentiary record in this matter. In this instance, although the
Employer called no one to testify about the meeting, Candu presumed itself
at liberty to record that it was management-initiated, that management
deliberately included Labour Relations, senior management and Ms. Coombs,
and that Candu was privy to the exchange of information. None of that was
put to Mr. Cheong in cross-examination, no doubt because Candu wished to
avoid being put in a position of having to call Mr. Badie. That being the case,
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and there being no evidence of Mr. Cheong’s seeking or being given advance
permission to present the documentation and data as he did, these improperly
introduced allegations inserted into the Employer’s submissions lead to the
inference that the alleged facts are not provable and truthful evidence of
circumstances, the absence of which establishes the Union’s point regarding
Candu’s on-going condonation.

131. That the Union’s evidence regarding Mr. Cheong’s experiences
was not an aberration appears to be made out in the context of the present
proceeding by a two-day suspension imposed on Mr. Cheong in 2019 in
relation to other emails he issued. As the Union submitted, the basis for that
discipline is instructive, and it is significant that those emails were sent after
the email monitor has been established by Candu, and contemporaneously
with the preparation of its July 2019 report on that monitoring.

132. The suspension was imposed in the context of email
communications regarding a documentation review between Mr. Cheong, a
colleague and their manager, Mr. Khajepour. The basis for the discipline was
Mr. Cheong’s disregarding his manager’s instruction, and his allegedly
unprofessional and disrespectful comments. The email communications which
are the subject of the discipline included a series of attachments generally
marked “Internal Use Only” or “Proprietary”. Mr. Cheong included SPEA staff
on a number of the emails in the chain, as well as a Human Resources staff
member, his manager, and their Director, Fern Doria. Among other things,
the attachments included extensive summaries of OPEX investigations into a
number of operational events and issues at Candu nuclear reactors.

133. Notwithstanding the similarity of this to the circumstance leading
to Mr. Cheong’s dismissal, in the earlier instance Candu made no reference to
its having any concerns and it raised no objection with respect to Mr. Cheong’s
sharing this documentation directly with SPEA staff.

134. The Union submitted that the foregoing was consistent with prior
and subsequent communications from Mr. Cheong directly to management
and SPEA staff contemporaneously continuing up to the February 2022 email
ban.

135. Candu identified only one instance of its being asked to authorize
the release of documents for use in the litigation of a labour relations matter.
That pertained to an issue before the CIRB in which Mr. Chudak had requested
documents needed to address allegations of Code of Conduct misbehaviour
that Candu made against him and eventually withdrew.
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136. Candu submitted a January 10, 2020 email from Mr. Chudak to
Dana Duncan seeking the Employer’s permission to release certain “emails
and procedures” to be filed at the CIRB in connection with the Complaint “filed
about me”. Mr. Chudak explained the context in which he had made the
request rather than produce the material independently. Candu had filed both
an unfair labour practice complaint and a Code of Conduct Complaint, alleging
he had engaged in “bribery and corruption”. Eventually, the parties settled the
issues at the CIRB and Mr. Chudak received an extra week’s vacation and an
apology. Separately and prior to the settlement at the CIRB, Ms. Coombs
explained that Navid Badie stepped in and put an end to the “"Code of Conduct”
investigation against Mr. Chudak.

137. SPEA noted that Candu had reviewed tens of thousands of emails
since 2019 and Mr. Chudak’s email was the only example of any SPEA
bargaining unit employee seeking Candu’s permission prior to submitting a
document to the Union for use in a grievance or legal proceeding. Moreover,
as evidenced by documentation submitted by SPEA, established practices of
employees’ sharing information with SPEA staff continued to the knowledge of
the Employer.

138. The Union identified the July 2019 Email Surveillance Report as a
document of great significance in that it demonstrated that Candu Labour
Relations had direct knowledge that Mr. Chudak was providing engineering
related documentation directly to SPEA staff in the context of a grievance
arbitration proceeding. What were referred to as the “Castanov Proof” email
and attachments were highlighted in the report as Mr. Chudak’s email dated
March 4, 2019 had four attachments, all with clear security identifiers -
including “"SNC - Lavalin Nuclear - Restricted” as well as notifications that the
material was not to be distributed to third parties unless authorized. The four
attachments to the email included detailed Engineering Change Requests, a
signed Design Requirement, and a drawing index. The documents also display
drawing numbers, the very information that so disturbed Mr. Reid on his
review of the Grievor’s documents about which he gave evidence.

139. Mr. Chudak was not disciplined for the transmission of this
information. Indeed, he was not even spoken to or counselled in relation to
these communications even though it was clear that Candu had knowledge of
the email transmission as it included the email in the July 2019 Report. The
Union cited the Employer’s failure to raise this with Mr. Chudak as a concern,
evidenced its having condoned this action.

140. "This July 2019 Report was also cited as evidence that the

Employer’s claims of an established practice whereby information to be
provided to the Union was obtained through Labour Relations were is false.
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SPEA obtained the “Castanov Proof” documents directly from employees via
Mr. Chudak.

Candu’s Reporting to PSPC

141. The contents of the documents included in the Grievors’ email
packages were not limited to items of information that might have been freely
referred to in publicly available materials. Moreover, on the evidence of
subject matter experts called by Candu, disclosure or discovery of some of the
content of the documents included in the Grievors’ email packages could — at
least in their theory — facilitate access by “threat actors” to information that
Candu had an obligation to guard strictly or, in some instances, might be used
by activists in their efforts to denigrate the nuclear power generation industry.

142. The “breach report” Candu submitted on January 17, 2023
regarding Mr. Cheong referred to documents forwarded with his email to Ms.
Coombs, identified them by non-descriptive alpha-numerical file titles, and
described them as follows:

Documents are marked as Internal Use and/or Proprietary to
Candu Energy Inc. and contain, rely upon and or use PROTECTED
B information owned by Atomic Energy of Canada Ltd.

The work is an engineering assessment to support the safe
operation of the fuel channels for the Karachi Nuclear Power Plant
in Pakistan.

143. The “breach report” submitted on January 17, 2023 regarding Mr.
Chudak similarly referred to the documents forwarded with his email by titles
such as “"0JT Single Channel email.pdf” and “"OJT EC6 RIH Break.pfd” — where
“OJT” stood for “"On-the Job Training” as in the affected individual’s on-the-
job training exercises — and described them as follows:

Documents are marked as Internal Use and/or Proprietary to
Candu Energy Inc. and contain, rely upon and or use PROTECTED
B information owned by Atomic Energy of Canada Ltd. (AECL) a
crown agent.

The work is a combination of reference to or application of AECL
Cathena Software. Cathena is licensed intellectual property owned
by AECL and licensed to Candu Energy Inc.

The “0OJT” documents specify in various ways how to perform work,
provides the titles of documentation Manuals and procedure
necessary to run the software, and names PSPC security cleared
specialist personnel.
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The “presentation” documents are defined for internal use (within
Candu Energy Inc. only) and contain and/or use PROTECTED B
information owned by AECL. The information includes parameters,
input/output datum, flow diagrams and graphical charts specific to
the Enhanced Candu 6 Nuclear Reactor.

144, Candu produced a Government of Canada document that
addresses the reporting of “security incidents, changes in circumstances and
behaviours, and security breaches”. The document provided that security
incidents must be reported immediately to the Company Security Officer —
Pamela Tume at the material time — or Alternate Company Security Officer —
Jean Cormier at the material time — who is to conduct a preliminary inquiry
and report incidents to the Contract Security Program (*CSP”). A preliminary
inquiry is required to address: where and when the incident occurred; who
reported it, to whom, and when; what information or asset was involved; what
was the security marking and description of the information or asset involved;
who was the originator of the information or asset; for how long and to whom
was the asset or information vulnerable to unauthorized access; what actions
were taken to secure the information or asset and limit the damage; whether
any information or asset was lost or unaccounted for; and what are the
reporting party’s recommendations to prevent the incident from reoccurring.

145. The Government of Canada document defines a “security breach”
as a “‘security incident that leads to a confirmed compromise of information or
assets”. Security breaches include “the compromise of sensitive information
or assets” by, for example, “"unauthorized access to or disclosure of “protected
and classified assets”. Those are required to be reported “immediately” to the
CSP. Significantly, as repeated by SPEA in its submissions, the CSO, Ms.
Tume, had an obligation to report a security breach within 24 hours of its
discovery.

146. Again, the Employer first reported to PSPC with respect to each of
the Grievors’ email packages on the same day the Grievors were put on paid
leave, January 17, 2023.

147. The so-called “initial breach reports” were the results of a lengthy
collaborative effort managed and undertaken to a significant extent by Mr.
Shemluck and Annick Delisle. Pamela Tume claimed authorship of the filings,
but the documents were shown on cross-examination to have been the work
product of the triumvirate, and almost entirely that of Ms. Delisle and Mr.
Shemluck who revised numerous drafts extensively.
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148. By way of example, Mr. Shemluck sent Ms. Tume a draft of the
initial report for Mark Chudak on November 29, 2022. That version did not
include any provision for reporting the date on which circulation of Mr.
Chudak’s email package was alleged to have been discovered by Candu.
Subsequently, a line to report that date appeared in a draft. It was continued
in the document Mr. Shemluck and Ms. Delisle worked on over a period of
weeks and Ms. Tume ultimately submitted. The discovery date the authors
entered and adopted was January 28, 2021. That date was retained and
appeared in the version filed with PSPC on January 17, 2023. Indeed, the most
recent records SPEA obtained through Freedom of Information requests and
entered in evidence established that PSPC has January 28, 2021 as the date
on which Candu became aware of the email package sent by Mr. Chudak on
October 18, 2020, and October 11, 2022 as the date on which Ms. Tume
claimed to have been apprised of the transmission of that email package to
SPEA.

149. Ms. Tume’s filing with PSPC regarding Mr. Chudak was delayed for
three months after Mr. Shemluck was said to have brought the matter to her
attention, and was done almost two years — almost 24 months to the day
rather than 24 hours — after the date Candu reported as the date on which it
became aware of what it alleged to be Mr. Chudak’s security breach.

150. Moreover, the evidence was that — by way of a letter to SPEA on
February 4, 2022 — Mr. Shemluck had notified the Union of his being aware
of Mr. Chudak’s transmitting the email package and had advised SPEA that it
was obliged to immediately destroy copies of the information and provide
confirmation of its destruction or deletion of the material, take immediate
steps to identify other confidential, proprietary, and commercially sensitive
and restricted information in its possession, and provide Candu with a list of
that other information with confirmation of its deletion or destruction. Ms.
Tume was consulted in connection with Mr. Shemluck’s preparation of that
letter, but she nevertheless testified to October 11, 2022 — nine months later
— as the date of his notifying her of Mr. Chudak’s email package.

151. The filing in respect of Mr. Cheong followed a similar — but
perplexing — course, ending with a reported date of discovery by Candu of
November 18, 2022 and October 11, 2022 as the reported date of Ms. Tume’s
being apprised of its transmission. Candu made no effort to explain the patent
inaccuracy and unreliability of that information; however, assuming the
second date to have some relationship to an actual sequence of events, Ms.
Tume and Candu would again have delayed complying with reporting
obligations relative to alleged security breaches by at least three months.
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The decision to terminate the Grievors’ employment

152. The evidence relied on by the Union was to the effect that the
decisions to terminate the Grievors’ employment were made before those
January 2023 filings with PSPC.

153. Documents SPEA obtained in response to Freedom of Information
requests included an email from Kristen Cyr — the PSPC official directly
involved in the Grievors' files — to one of her colleagues. The email was dated
February 6, 2023 and referred to the Woo-Jae Cheong file. Ms. Cyr wrote the
following with reference to an Adverse Security Information report also dated
February 6, 2023:

I am recommending this file remain with me to continue to work
with Candu/SNC as Candu has indicated that they will be
terminating’ once they have completed their internal
investigation. This is also my recommendation for the other two
files as they only hold a clearance with Candu in the program. Once
the results of their investigation have been received, I can update
or do an additional NAIR. Please let me know what you think.
[Emphasis added]

Mr. Chudak was the subject of one of the “other two files” mentioned by Ms.
Cyr.

154. The Employer noted in its submissions that Ms. Tume disputed
Candu’s having communicated that information to Ms. Cyr; however, there is
nothing before me to explain how or why Ms. Cyr might have been in error,
particularly as her comment is precisely congruent with a document generated
by Mr. Shemluck and the plan he communicated to senior executives at Candu
and SNC-Lavalin.

155. The evidence concerning the sequence of material events included
a Microsoft Teams Meeting appointment sent on December 21, 2022 for a
meeting “"RE: LR Discussion — Investigation Follow-up” to be held January 5,
2023 from 1:00 PM to 2:30 PM with the notation: “"Meeting must take place
before plan goes to Joe [St. Julian, President of SNC-Lavalin Nuclear] on
January 10", Steve Shemluck was one of the invitees; Stephanie Smith was
not. Mr. Fox, Ms. Tume, and two lawyers were also invited. Mr. Shemluck
responded to the same group of invitees at 12:23 PM on January 5, 2023,

7 Although this might have been a reference to terminating Mr. Cheong’s security clearance
rather than his employment, the message is that Candu would be terminating his employment
as he was not employable at Candu without that clearance. Ms. Cyr's message applied equally
to Mr. Chudak given her reference to “the other two files”.
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referring to an attachment as “"WorkFlow - Investigation - January 5, 2023”
and explaining: “Bill [Fox] requested a workflow on this topic so I quickly put
this together for the meeting. Sharing with all.”

156. Mr. Shemluck’s attachment, titled “Process Flow”, set out the
following text schematically:

e First, under the caption “January 2022”, the document
referred to “Labour Board ULP Filing”® followed by an arrow
pointing to “Labour Board Hearing Commences” followed
by an arrow pointing to “Additional Labour Board ULP Filing
(re: discipline)” under the caption “February 2023"

e Secondly, also under the caption “January 2022”, the
document referred to “Integrity Complaint” followed by an
arrow pointing to “CI Investigation” followed by an arrow
pointing to “"Email Review Completed” under the caption
“November 2022” followed by an arrow pointing to “CI
interview of all breaches” under the caption “January 2023”
followed by an arrow pointing — under the caption
“February 2023"” — to “CI Interviews completed” followed
by an arrow pointing to “CI Final Report (EC)"

e Thirdly, under the caption “January 2023”, the document
referred to “Administrative Leave (paid) for 3 EE’s
(Technical Breaches) followed by an arrow pointing to
“Termination of 3 EE’s having found to have committed
Technical Breach (post interview) under the caption
“February 2023”

e Fourthly, under the caption “January 2023”, the document
referred to “AECL Notification” followed by an arrow
pointing to “"PSPC Notification” and below those entries for
January 2023: “CLIENT Notification”

Mr. Shemluck completed his document with the following:

8 A reference to a proceeding initiated by SPEA in response to Candu’s December 2021
announcement of changes in practices (relating to email communications to the @SPEA
domain) that were to be introduced early in 2022. As noted above, that announcement
followed SPEA’s discovery of Candu’s monitoring of employees’ email communications with
Union staff and the Executive Board using @SPEA domain addresses.

° The mandate letter referred to in Atkins-Réalis Canada’s affidavit evidence as having been
issued by or on behalf of its General Counsel to initiate the CI Investigation was reported to
have been dated January 27, 2022.

42



NOTE:

1) Best case scenario is that terminations follow CI final report.
Need to speed up the CI interviews and Final Report to mitigate
time of paid adsmin [sic] leave.

2) Action Plan to follow post CI Final Report.

3) Labour Board proceedings likely to be paused (post
terminations) and new ULP filed.

157. Mr. Shemluck sent an email on January 17, 2023 to Annick Delisle,
Stephan Trudeau and Andrea MacKenzie (to whom Mr. Shemluck reported,
and who in turn reported directly to the President of Atkins-Réalis Canada)
and others, in which Mr. Shemluck advocated speeding up the CI interviews
prior to terminating the employees’ employment. He put it as follows: “The
problem, is that CI has not yet interviewed these 3 employees and we should
wait for that to happen first.”

158. Candu’s submissions responded somewhat opaquely to the
Union’s contention that the document was direct evidence of the Employer’s
having made the termination decisions before the first filing with PSPC and
the Grievors’ being put out on administrative leave, stating:

Mr. Shemluck did testify to his President, Bill Fox (from North
Carolina, USA), wanting to understand the process of how things
may [sic] unfold with the Canadian legal paradigm. It was forward
thinking. Notice the document states what “the best outcome”
would be, there is no statement of absolute outcome.

159. Mr. Shemluck subsequently reported internally of a contact made
by PSPC inquiring about termination, and also of Ms. Tume’s advice that PSPC
was asking whether Candu was proceeding with termination. He also noted
that “the time frames of the breach to when Candu filed the breach report was
[sic] concerning to AECL and that PSPC would likely be judging Candu by its
reaction to its inquiry about termination”.

160. The “CI final report” anticipated by Mr. Shemluck was delivered in
February 2023. The evidence submitted was that — notwithstanding Ms.
Tume’s stressing the significance of the security breaches alleged to have been
committed and the existential treat confronting Candu and the
characterization of alleged breaches by Mr. Chudak and others to be
reportable events — the process adopted had been to proceed with a CI
investigation that had addressed a “Code of Conduct” issue rather than a
“security issue”, with the result — as stated in an affidavit by Annick Delisle
submitted to the CIRB — that “the unique nature of the complaint” led to a
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second mandate letter and the launching of a “Global Security” investigation
conducted by Jean Cormier and another Global Security investigator.

161. Ms. Coombs testified that the investigators responsible for the CI
Investigation — including the Director of Integrity Investigations for SNC-
Lavalin — had advised her in May 2023 that their report regarding the Grievors
was “fair” and that SPEA “would not be displeased” with the outcome of their
investigation.

162. Neither of the CI investigators testified and Ms. Coombs’ evidence
about their advice to her went unchallenged. In the result and quite
unsurprisingly in the circumstances, it is unclear whether the CI investigators
were ignorant of the issuance of a mandate letter on April 4, 2023 authorizing
the Global Security investigation. SPEA speculated that the second
investigation had been mandated and Atkins-Réalis Canada had so adamantly
opposed disclosing the CI Investigation findings here because of the
investigators’ having reached conclusions favourable to the Grievors. SPEA
noted in its submissions that other Candu employees who continued to be
investigated by the CI team for like infractions received decisions based on
their work and were not subjected to the second GS Investigation said to have
been found necessary for the proper investigation of the Grievors. It was also
noted that some of the individuals who were investigated, received warnings,
and continued as Candu employees had issued missives that Mr. Shemluck
had rated as constituting significant security threats.

163. In any event, matters did not conform to Mr. Shemluck’s Process
Flow document and advice as the second investigation — the Global Security
Investigation — was initiated by a mandate letter said to have been issued on
April 4, 2023 after the outcome of the CI Investigation was reported to a
committee charged with responsibility for making recommendations. As
noted, the explanation offered was that the investigation had been entrusted
to the CI Investigators in the mistaken belief that it was a Code of Conduct
matter and the persons responsible had failed to appreciate the true nature of
the security concern.

164. None of Candu’s witnesses explained how the alleged
misallocation of the investigation responsibility could have come about given
the accumulated inputs of informed individuals such as Ms. Tume and Robert
Mallozzi.

165. Mr. Mallozzi was Candu’s Chief Nuclear Engineer when he put
forward a Will Way (for use before the CIRB) speaking to matters said to have
been current on January 31, 2022. In his will say statement, he addressed
several employees involved in challenged disclosures and asserted that Mr.
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Chudak’s email package included “information . . . protected under the
security requirements of Public Service Procurement Canada and [the sending
of the email package] would be a reportable event to both the person sharing
this information as well as Candu.”

166. Mr. Mallozzi’'s statement continued:

This could potentially result in the ultimate revocation of security
clearance. Should this information be provided to a third party, it
would provide them with the methods and design details to
generate an ability to provide services or expand services to the
industry, thereby taking away our competitive advantage given
that the design and technology is proprietary to CANDU. As with
the examples above!?, security violations put at risk Candu's role
as the guardian of the CANDU reactor intellectual property under
the Intellectual Property Licensing Agreement and the
organization’s livelihood. Furthermore, the design model has
obvious value to malicious actors.

Mr. Mallozzi did not characterize these as Code of Conduct issues in his Will
Say. He did not testify in the litigation of the grievances before me and his
contribution was limited to the foregoing. Ms. Tume shared his view in that
she was most emphatic in testifying in a similar vein to the existential threat
posed by the Grievors’ unauthorized disclosures to Ms. Coombs and SPEA.

167. Shortly after the January 31, 2022 date referred to in Mr.
Mallozzi’s will say, Mr. Shemluck wrote his February 4, 2022 letter to Mr.
Chudak demanding the destruction of a number of emails, including Mr.
Chudak’s email package.

168. Ms. Tume initially testified that she was not made aware of Mr.
Chudak’s email package until a conversation with Mr. Shemluck on October
11, 2022. However, she contradicted that statement in cross-examination,
admitting to having been consulted on Mr. Shemlick’s February 4, 2022 letter
before it was sent to SPEA. The letter specifically describes Mr. Chudak’s email
package as “containing design and modelling information for Candu
technology”. Ms. Tume testified that, while she was consulted on the letter,
she did not see Mr. Chudak’s email or the attachments.

169. Ms. Coombs responded to Mr. Shemluck’s February 4, 2022 letter
on February 9, 2022. She explained why Mr. Chudak’s email package was sent
and stated that it would be destroyed or deleted by the end of the week. The

10 A reference to other employees accused of security breaches — neither of whom were
dismissed.
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deletion was confirmed by email dated February 14, 2022. The Union’s
response to Mr. Shemluck’s letter on February 9, 2022 put the lie to the
Employer’s advice to PSPC approximately 12 months later that it could not
explain the purpose of Mr. Chudak’s disclosure to SPEA. The labour relations
relevance or purpose of the documents and their provision to the Union was
obvious and, in any event, was set out by Ms. Coombs long before Candu
made its report to PSPC, misrepresenting those facts.

170. Mr. Shemluck’s "“Process Flow” document, on its face,
contemplated no possibility of any result other than the termination of the
Grievors’ employment. That is consistent with everything in the position
adopted by Candu as noted by Ms. Cyr in the PSPC material in evidence. On
his cross-examination, Mr. Shemluck suggested that his reference to
termination in the Process Flow document was to something that was “likely
to happen”; however, as pointed out by the Union in its submissions, the same
document demonstrated Mr. Shemluck's ability to insert the word “likely”
where he intended to refer to a probability rather than a certainty. There were
no conditional references modifying Mr. Shemluck’s writing in the Process Flow
about Candu’s proceeding with these terminations. Moreover, he had
identified terminations following the CI investigation reports as the “best case
scenario” and used “likely” with reference to “labour board proceedings” rather
than to the “terminations” that were likely to cause the subsisting CIRB
proceedings to be paused.

171. The three employees referred to in Mr. Shemluck’s work were the
Grievors and, in all likelihood, an individual who appears to have been spared
discharge for cause due to her resignation before the termination of the
Grievors’ employment.

172. Notwithstanding that Candu and its parent company insisted upon
the Employer’s not being involved as a recipient of information obtained in the
investigations allegedly mandated by Atkins-Réalis Canada’s General Counsel,
the Employer’s then Alternate Company Security Officer, Jean Cormier, not
only conducted the second investigation with another Global Security
investigator, but he prepared and provided summaries of the investigative
reports to Ms. Tume. She, in turn, suggested changes to the document —
changes not identified in testimony — prior to her submitting the reports to
PSPC with Candu’s advice of the termination of the Grievors’ employment on
July 5, 2023.

173. In an email dated June 30, 2023 with which he forwarded revised
investigation summary reports to Ms. Tume, Mr. Cormier wrote: “To avoid
future confusion, please ensure that the earlier versions are deleted and taken
out of circulation.” Given that Mr. Cormier’s summaries are not dated and the
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absence of any clarification as he did not testify, it was not made clear which
of the documents produced were originals and which were the revised
versions; however, the evidence was that neither was considered as part of
the Employer’s decision making in relation to the termination of the Grievors’
employment.

174. As noted above, Ms. Smith and Mr. Shemluck testified that the
decisions to terminate the employment of the Grievors were made by Candu
leadership. Neither did more in their evidence than assert that they, as part
of leadership, participated in the decision and that they held the view that
there was just cause for termination. Neither made reference to anyone’s
having taken into account any of the considerations recognized in our
jurisprudence as being essential to that process.

The Effect of the Terminations

175. PSPC’s internal materials recorded that Candu had advised PSPC
on July 5, 2023 that the employment contract for each of the Grievors had
been terminated. The PSPC note continued as follows to underscore the
significance of Candu’s action — effectively cancelling the Grievors’ security
clearances and contemporaneously excluding their opportunity to have the
benefit of an independent assessment of the alleged security breaches:

When a person no longer works for an organization, that
organization must submit a request to terminate their
security screening level as it is issued to, and managed by, the
organization that submitted/signed off on the screening request. It
is incumbent upon the CSO to terminate files that are no longer
required. As a result, Candu Energy Inc (a subsidiary of SNC
Lavalin where these individuals were full time employees),
terminated their security status with PSPC prior to the
review for cause process being completed.

The termination of the individuals’ statuses was not
completed at the direction of PSPC and the security statuses of
these individuals was not revoked by PSPC. A revocation is an
administrative decision to withdraw, following a review for
cause, the security status or clearance previously granted to an
individual. In all cases, individuals who have their clearance
revoked are provided with an opportunity to address
adverse information and are informed in writing of the decision
and of their rights of review or redress by PSPC. [Emphasis added]

Neither of the Grievors had that opportunity because the termination of their

employment by Candu eliminated the need for a “review for cause” and, with
it, any right to participate and respond to accusations.
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176. The evidence also includes a Government document titled “"New
Adverse Security Information Report” dated August 14, 2023 that relates to
Mark Chudak. The report by Kristen Cyr records as follows:

Following the events of the New Adverse Security Information
Report dated 2023-02-06, SNC Lavalin Inc, on 2023-07-05 Candu
Energy Inc. CSO Pamela Tume provided the writer with the result
[sic] of their internal investigation!! as a follow up to the security
breach submissions dated January 17, 2023; 95902327 Mark
Chudak - Summary June 30 2023.

On 2023-07-05 the writer was advised by CSO Pamela Tume that
the Candu Energy has terminated the employment contract for Mr.
Mark Chudak and that the organization has terminated the
subject’s clearance in OLISS.

The writer confirmed that the that the [sic] subject's clearance with
the organization was terminated on 2023-07-06. While reviewing
the file, the writer confirmed that the request had been closed and
that Mark Chudak did not hold an active status or clearance with
any other industry organization in the Contract Security Program.
The administrative closure of the subject's reliability status
negates the need for Public Services and Procurement
Canada to suspend the individual's Reliability Status or to
conduct any further investigative activities at this time.

The report, 95902327 Mark Chudak - Summary June 30 2023 has
been added to the subject’s personnel security file. This
information must be reviewed and taken into consideration to
determine what investigative activities may be required, should the
applicant reapply for a personnel security status or clearance.

The above information, including any future information obtained
from . .. Candu Energy Inc. and . . . SNC Lavalin Inc. will need to
be assessed in conjunction with any future personnel security
screening requests received for the subject.

Of importance will be to review the subject's entire file, with efforts
made to establish the extent of the related security concerns.
Restrictions are to remain on file and not to be archived until period
reached. [Emphasis added]

' There is no indication of what was said to have constituted the “internal investigation”
reported on by Ms. Tume; however, the reference must have been to the summary of the
Global Security investigation originally authored by Mr. Cormier.
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177. Brief Treatment of the Parties’ Submissions

178. Consistent with its opening of its case, Candu put its position as
follows in its written submissions:

Each of the Grievors did knowingly violate the requirements of their
security clearances. Each of the Grievors did also knowingly violate
the requirements of their employment in pursuit of their own
personal agendas and/or vendettas. And, in doing so, each Grievor
did not only provide just cause for the termination of employment.
But each Grievor did also set in motion a chain of events that has
caused irreparable harm to the employment relationship as well as
Candu’s reputation.

179. Candu emphasized in its submissions that regard must be had for
the requirements of Candu’s unique operating environment, inclusive of the
very root of Candu’s business, the Intellectual Property License Agreement
that requires Candu to act as the steward and protector of intellectual property
belonging to AECL. As Candu is obligated to protect that intellectual property
and otherwise conduct its affairs in alignment with requirements of PSPC, it
was submitted that any failure by Candu to do so could be relied upon to
establish cause for the termination of the IPLA that is fundamental and
essential to the Employer’s participation in the industry. Hence, Candu argued,
its decisions to discharge the Grievors for cause were amply justified.

180. The Employer argued that the Grievors “did each commit a capital
offence which has fully undermined the employment relationship”, for which
discharge for cause was an obvious and necessary response, and for which
none of the defences or explanations advanced by the Union constituted a
tenable answer. Their conduct amounted to theft and, consistent with the
authorities, sufficed to require my upholding the Employer’s decisions.

181. Candu submitted that “each Grievor undertook a series of wilful
and deliberate steps, in violation of their training and employment obligations
and, by extension the IPLA”, adding:

Each did subordinate the interests of their employer to their own
personal interests and/or those of the Union. Two highly educated
men made decisions to place their personal interests above the
requirements of their employment and put their employer’s
interests at risk. And, in doing so, they triggered a cascading series
of media coverages and public decisions all of which makes them
entirely unemployable. Candu’s reputation was damaged as a
result.
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182. The Employer argued:

The Grievors’ actions in the first instance are fundamentally
dishonest in an industry where trust is paramount. The Grievors’
conduct demonstrates a complete disregard for Candu’s intellectual
property. Their lack of Canduur in their testimony and refusal to
acknowledge wrongdoing is demonstrative of the complete
absence of rehabilitative potential. Termination for just cause
ought to be affirmed. There are no mitigating factors.

183. The Grievors were confronted with the submission that the
applicable jurisprudence and commentary was to the effect that the Grievors’
misuse or disclosure of confidential information and materials would also
necessitate my refusing to consider any variation of the disciplinary response
by Candu’s leadership as attested to by Ms. Smith and Mr. Shemluck.

184. In the alternative, Candu submitted that I lack the jurisdiction to
order reinstatement or damages, explaining as follows:

The unique employment context and surrounding litigation import
a variety of considerations beyond those which arise in a traditional
bilateral arbitration. This Arbitration has no jurisdiction in relation
to the Public Service and Procurement Canada (“PSPC")
administrated security clearance process. Consequently, neither
Grievor can be reinstated to employment nor back-wages ordered.

. Equally, this Arbitration cannot by design or effect engage in
a collateral attack on the findings of fact and rulings of Canada
Industrial Relations Board. These points are also further expanded
upon later in these submissions.

185. Also in the alternative, Candu posited that the bond of trust
necessary for continued employment has been irreparably harmed and an
employment relationship that cannot be restored. Accordingly, I was urged
to order the payment of damages in lieu of reinstatement if I found that there
was not just cause for the terminations.

186. Moreover, Candu contended that the Grievors’ histories as
untrustworthy and disgruntled employees precluded reinstatement as an
alternative to my upholding their discharges.

187. Candu urged me to recognize that the Grievors’ violating rules of
confidentiality and engaging in unauthorized disclosure of its documents and
information constituted just cause for their dismissals. The Employer cited
Brown & Beatty for the proposition that violation of confidentiality rules is
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considered to be “a serious act of dishonesty that can rupture the trust that
holds employment relationships together, just like an act of theft.”!2

188. More specifically, the Employer reviewed and reiterated the
grounds set out in the termination letters delivered to the Grievors,
maintaining that all of those observations and allegations — and more — had
been made out over the course of the evidence, and emphasizing that the
Grievors had entirely ignored the “need to know” principle that was
fundamental to their employment as well as the labour relations mechanisms
that allowed for lawful disclosures to be made.

189. Candu also argued that “there can be no condonation as against
a fundamental requirement of employment such as document protection and
adherence to the requirements of security clearances” and that SPEA had
failed to present clear and compelling evidence to establish that Candu had
“actual and specific knowledge of the conduct which it is alleged to have
condoned”. Indeed, the Employer argued that the Grievors’ adoption of the
“institutional defences” advanced by SPEA aggravated their wrongdoing and
spoke against their rehabilitative potential.

190. As well as asserting the Grievors’ outright innocence of the
charges against them, SPEA objected to Candu’s actions based on allegations
of condonation, delay and the Employer’'s being motivated by anti-union
animus to act against its President so as to thwart the Union’s positions in
bargaining and in the representation of its members.

191. One of the exculpatory positions identified at the outset and then
developed and argued by SPEA was that both Grievors acted in accordance
with established practice. The Union put the point as follows:

SPEA submits that there was a longstanding, known and condoned
practice of employee information sharing (including Internal Use
Only and Proprietary information) with SPEA staff. With its
December 21, 2021 “Notice of Cancellation of Practices - Use of
Employer emails and distribution of business confidential
information” Candu put an end to that practice. It then applied its
new rule retroactively to Mr. Chudak and Mr. Cheong.

192. In that context, SPEA invoked the requirements associated with
the seminal decision in Lumber & Sawmill Workers' Union, Local 2537 v. KVP
(1965) 16 L.A.C. 73 ("KVP"). The fundamentals of that case dictated the
reversal of the Employer’s decision to discharge the Grievors.

12 Canadian Labour Arbitration, 5" Edition §7.28 Unethical Conduct.
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193. Moreover, SPEA contended that there was no evidence of any
harm arising as a result of the Grievors’ disclosures. SPEA submitted: “There
is not a scintilla of evidence that the transmission of [the Grievors’] emails
had any impact on Candu or SNC.”

194. The Union added: “"The materials sent in both emails/attachments
contained no information of any significance that was not already in the public
domain. It bears repeating: These were Internal Use Only and Proprietary
documents only”, ending with the following repetition of descriptors assigned
by Candu:

Internal Use Only - Information distributed within the Nuclear
Canada Business Unit which does not represent a commercial risk.

Proprietary - all the baseline contract information owned by the
Nuclear Canada Business Unit, and commercial proposals.

195. SPEA also pressed me to accept its view that “"Candu's actions and
the extraordinary delay given the purported ‘gravity’ of the content of the two
emails are only comprehensible within this context.”

196. SPEA submitted that the discipline with respect to both Grievors
should be invalidated on account of delay. Noting that “"Candu is not relying
upon either the CI or GS investigations for the terminations . . . there is
absolutely no excuse for the extraordinary delay between the discovery of the
emails and the termination dates.” 1In both circumstances the delay was
argued to have been excessive. There was no excuse for the Employer’s delay
there was nothing that prevented the matters from being immediately
investigated.

197. In the circumstances involving Mr. Chudak, the discipline was not
issued for more than 2.5 years after the Employer had knowledge of the email
transmission. The delay for the commencement of any investigation was 2
years as he was not placed on administrative leave until January 2023 pending
the CI investigation. A second round of Investigation, by Global Security began
in May 2023. SPEA submitted that the discipline with respect to both Grievors
should be invalidated on account of delay, noting: “Candu is not relying upon
either the CI or GS investigations for the terminations . . . there is absolutely
no excuse for the extraordinary delay between the discovery of the emails and
the termination dates.” In both circumstances the delay was to have argued
excessive. There was no excuse for the Employer’s delay there was nothing
that prevented the matters from being immediately investigated.

198. Regarding Mr. Cheong, SPEA submitted:
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[T]here is likewise substantial delay, though the actual date of
discovery remains unknown. We do know that the company
provided inaccurate information to the PSPC and was aware of the
email transmission by September of 2022 . . .. At that time, the
email was assessed by Mr. Shemluck as a “Level 5 technical
breach”. Like Mr. Chudak, Mr. Cheong was placed on administrative
leave in January of 2023 and was subject to first the CI and then
the GS investigations before being terminated in July of 2023.

199. SPEA submitted that Mr. Mallozzi’'s and Ms. Tume’s conduct —
their failure to report the purported “breaches” to the PSPC immediately —
spoke volumes about the Employer’s motivations and the bona fides of its
claims. The Union contended: “This was first and foremost a labour relations
exercise: From the initial email ban, through to the CI and GS investigations
and the terminations of the SPEA President and Mr. Cheong.”

200. Of great significance, SPEA contended, “there are no steps taken
- from a ‘security’ perspective - with respect to Mr. Cheong’s email until July
2023, after his termination. It was only then that Candu requested that it be
subject to the confidentiality order issued by the Canada Industrial Relations
Board.

201. In the result, the Union sought the reinstatement of the Grievors
with full compensation and an award of general and punitive damages. Those
damages were argued to be appropriate in addition to reinstatement and back
pay “where the manner of dismissal caused the employee to suffer foreseeable
mental distress” and also “where an employer acted in bad faith or with
malice, made serious allegations with reckless disregard for their veracity, or
behaved in an arbitrary, high-handed or capricious manner.”

Preliminary Comments

202. There are matters raised by the parties that, upon full
consideration, I found to be unhelpful or irrelevant in coming to my
conclusions regarding these grievances. I turn to those before addressing the
elements I did find to be demanding of close attention.

i. Anti-union animus

203. Notwithstanding the Union’s submissions and supporting
evidence, I do not undertake an assessment of whether actionable anti-union
animus was the motivation behind the terminations of the Grievors’
employment. I understand that issue to have been litigated before the Canada
Industrial Relations Board. Moreover, in my view, an employer’s alleged
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objective in effecting an employee’s dismissal does not speak to the issue of
whether the employee has given the employer just cause for its decision and
action. That, after all, is the analysis I am to complete.

ii. Mark Chudak’s status as a professional engineer

204. Mr. Chudak is a professional engineer subject to the Professional
Engineers Act of Ontario and the obligations associated with his having that
status. In the course of the proceeding, Candu sought to add to its justification
for his dismissal Mr. Chudak’s alleged failures to meet his obligations as a
professional engineer, alleged failures made all the more damning in Candu’s
view, it would appear, as a result of its having paid the fees required to
maintain his good standing as a professional engineer.

205. Candu made no reference to those considerations in the
termination letter issued to Mr. Chudak. The Employer’s letters to the Grievors
included an “Appendix A” introduced with these words: “[T]he following are
intended to complete the list of elements that Candu has taken into
consideration in its decision to terminate your employment for cause.” Candu
also wrote in the termination letters that the Grievor was to “see Appendix A
for the specific elements Candu considers to have been deciding factors in its
decision to terminate [his] employment.”

206. The termination letters were the product of a collaborative effort
over an extended period that began no later than May 2023 and involved Mr.
Shemluck and Ms. Delisle. Mr. Shemluck advised his colleagues that the letters
would constitute evidence in the proceedings that would inevitably follow the
terminations and, therefore, they were intended to be comprehensive and
“impactful”.

207. Candu’s attempted invocation of obligations arising under or as a
consequence of the Professional Engineers Act is an unacceptably late and
ineffective attempt to the expand the litany of issues argued as justification
for Mr. Chudak’s dismissal. Moreover, as noted by counsel for SPEA in his
submissions, Candu had included specific reference to the Professional
Engineering Standards for the Province of Ontario and Mr. Chudak’s “ethical
obligations under the Professional Engineering Association of Ontario” in a
draft termination letter Mr. Shemluck circulated on May 26, 2023, fully six
weeks before the delivery of the final version of the termination letter which
makes no reference to Mr. Chudak’s obligations under the statute or standards
governing professional engineers in Ontario. The decision to delete that
notional justification for dismissal cannot be reversed in argument.
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ili. Alleged Time Theft

208. Furthermore, Candu resorted several times in its submissions to
invoking allegations of the Grievors’ engaging in their impugned conduct while
“on company time”, a possible wrongdoing not raised against either of them
in the termination letters or in the Employer’s responses to their grievances.
I disregard those allegations as well.

iv. Unrelated Incidents

209. Another matter raised by Candu is the allegation that — unrelated
in time and purpose to the email relied upon to support his being dismissed
for cause — Mr. Chudak acted improperly in asking another employee to send
him documents the employee had sent to Candu Labour Relations, assuring
the other individual that it was permissible for him to comply with the request
as Mr. Chudak was “internal”. Again, that was not an allegation raised in the
termination letter or sought to be added to the Employer’s complaints against
Mr. Chudak through the grievance process. In any event, the explanation
offered by the Grievor sufficed, in my view, to deny the situation the
significance Candu sought to attach to it.

V. Atkins-Réalis Canada’s Investigations and Candu’s PSPC Filings

210. More substantially, while evidence and submissions about
investigations alleged to have been conducted at the instructions of Atkins-
Réalis Canada’s General Counsel occupied a substantial segment of the
hearing, the upshot was that two witnesses in the Candu leadership group
that was said to have made the termination decisions claimed to have done
so without receiving and without relying upon information disclosed by the
investigators in their privileged reports. One of those investigators, Jean
Cormier, was Candu’s Alternate Company Security Officer at the time he was
engaged in the second Atkins-Réalis Canada investigation that Candu reported
on to PSPC using summaries prepared by Mr. Cormier and about which Ms.
Tume suggested revisions. Mr. Cormier succeeded Ms. Tume as Candu’s
Company Security Officer, a few days after the July 5, 2023 terminations were
effected.

211. Counsel for Candu referred in his submissions to Candu’s having
conducted a “robust investigation” and an “extensive investigation”. There
was no material evidence of any investigation by Candu into the Grievors’
email packages and the misconduct those were said to have substantiated.
The position advanced by Atkins-Réalis Canada and Candu on the argument
of the motion opposing SPEA’s seeking to summons investigators was that the
two investigations initiated by the General Counsel’s mandate letters were
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carried out on the bases that none of their findings were to be divulged
otherwise than to General Counsel. In any event, if one accepts the evidence
in supporting affidavits by the individuals who conducted the mandated
investigations, Candu cannot claim that their work constituted its investigation
or that it relied on their investigatory efforts to establish a foundation for the
decisions to terminate the employment of Mr. Cheong and Mr. Chudak.

212. In an affidavit submitted in support of the opposition to SPEA’s
request for the issuance of summonses addressed to the investigators,
Stephanie Smith, who signed the Grievors’ termination letters, stated:

I have direct and specific knowledge of the circumstances and
evidence relied upon by Candu in making the decision to terminate
the employment of the grievors, Mr. Mark Chudak and Mr. Woo Jae
Cheong. Each was a member of the SPEA SAE the bargaining unit
at the material time. The decision to terminate employment was a
decision made by Candu's leadership, including me.

I did participate in the drafting of the termination letters in
collaboration with Mr. Steve Shemluck, Vice President, Labour
Relations. I am the signatory to both termination letters. Based on
my own independent review of the circumstances I was satisfied
that just cause for termination of employment existed. The decision
to terminate employment was made by Candu independent of any
external Atkins Réalis investigation bracket(s). The decision(s) to
terminate employment were a Candu business unit decision made
by me in consultation with Candu leadership.

I have never been provided with access to any of the various
external investigations, findings or conclusions arising from any of
the investigations conducted by Atkins Réalis apart from the
commonly referred to “initial and final filings with Public Services
and Procurement Canada” that are referred to in the union’s
production request.

Ms. Smith did not elucidate her “direct and specific knowledge of the
circumstances and evidence relied upon by Candu in making the decision to
terminate the employment of the grievors”. On cross-examination, Ms. Smith
denied having seen either of “the initial and final filings with Public Services
and Procurement Canada”, eliminating anything in those as evidence she
relied upon in reaching her decision.
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213. Ms. Smith was not a reliable historian of events. I have little
confidence in her evidence, and attribute no value to her being satisfied “that
just cause for termination of employment existed.” However, she was not
alone in failing to identify any effort by Candu’s leadership to give
consideration to the possible application to their decision of any of the tests
and criteria that are firmly settled in our jurisprudence as being relevant to an
assessment of an appropriate disciplinary response to perceived misconduct.
I shall return to this below.

214. Mr. Shemluck also provided an affidavit in support of the objection
to the summonses SPEA sought to have issued.

215. He stated in his affidavit that he did not “engage in any discussions
or communications with Mr. Cormier in relation to the decision to terminate
the grievors’ employment nor did [he] rely on any materials prepared by him”,
adding, as did Ms. Smith, that “the decision to terminate employment was a
decision made by Candu's leadership, including me.” He confirmed: “I did
participate in the drafting of the termination letters in collaboration with the
signatory, Ms. Stephanie Smith,” and that "Candu did conclude that just cause
for termination of employment existed as a decision independent of any
external Atkins Réalis investigation(s). The decision to terminate employment
was a Candu business unit decision.”

216. Accordingly, the facts of those investigators having conducted
inquiries and having reported to Atkins-Réalis Canada’s General Counsel or a
committee established by Atkins-Réalis Canada added nothing to assist Candu
in maintaining its position in this proceeding that there was just cause for its
decisions to discharge Mr. Cheong and Mr. Chudak. Nevertheless, as noted
below, Candu made the most improbable assertion in its November 20, 2025
submissions that the completion of Global Security investigation permitted it
to proceed with the terminations as the Global Security team established the
“indisputable fact” that the Grievors had sent their email packages as Candu
alleged.

217. On the other hand, the decision to engage a second investigative
team with a notionally different mandate from that of the first was raised by
SPEA as some evidence of the alleged illegitimacy of the Employer’s effort to
make out its case against the Grievors and as evidence of Candu’s disparate
treatment of bargaining unit employees.

218. While the investigation into Mr. Chudak and Cheong moved from
Compliance & Integrity to Global Security, the CI investigation continued into
other employees alleged to have inappropriately shared information with
SPEA. Ms. Coombs testified that these employees were chosen because their
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email transmissions were assigned a “4” or “5” threat level in the “Tab 131"
document prepared by Mr. Shemluck and submitted to the CIRB and here.

219. This group of approximately 12 employees were interviewed in
May 2023 and Ms. Coombs attended with them. Many months later, these
employees were either exonerated or received written warnings, as a direct
result of the CI investigation. All of these employees had sent “Internal Use
Only” or “Proprietary” documents to SPEA.

220. In fact, those who were exonerated were informed of the
outcomes directly by a CI investigator. The exonerated employees included
the witness Wolf Reinhardt. He had forwarded an “Internal Use Only”
document to SPEA seeking advice. Mr. Reinhardt testified that he had not
asked for management approval for his transmission.

221. The email from the investigator to Mr. Reinhardt stated that the
investigation had concluded and the “Ethics and Compliance Committee (ECC)
did not find any evidence to substantiate the allegations relating to [Mr.
Reinhardt] specifically”. SPEA cited the circumstances of another individual,
to whom Mr. Shemluck had assigned the highest threat rating of *5” and who
received the same exoneration email.

222. A number of employees investigated by CI in May 2023 received
written warnings in February 2024. The warning letters stated that the
discipline was a result of the CI investigation. Ms. Coombs testified (and the
letters confirmed) that, in addition to sending Internal Use Only or Proprietary
information to SPEA, all of those employees had removed security identifiers.

223. In simple terms, the effect of the evidence of Candu’s principal
witnesses as to the basis for and the arrival at the decisions to terminate the
employment of the Grievors was that there was nothing revealed to the
Employer by the two investigations. None of the Candu witnesses offered the
explanation put forward in the Employer’s submissions that the investigation
by Global Security was important in that it was the basis for Candu’s
confidence in the proposition that the Grievors did in fact send their email
packages as had been evident and unchallenged from the moment of their
discovery. Those admissions were never in doubt and even the most
rudimentary and unskilled interviews of the Grievors would have established
those facts in a matter of seconds.

224. In the result, the burden of the evidence was that the Employer’s
knowledge base was unaltered by or during the passage of time from January
17, 2023 to the moment of the announcements of each Grievor’s termination
of employment on July 5, 2023.
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225. In the result, I am obliged to deal with termination decisions made
quite opaquely without the benefit of any meaningful explanation for why
Candu delayed acting if, as it asserts, the outside investigations were not
otherwise material to its decision, and given that it did not establish that it
had done any material investigation independently of Atkins-Réalis Canada.
Moreover, I have no explanation from Candu as to what “investigation
findings” it refers to in the termination letters.

226. I concluded — as SPEA submitted — that the investigations
amounted to nothing more than window dressing for decisions made in
December 2022, and no later than the January 5, 2023 meeting held to settle
Candu’s termination plan for submission to Mr. St. Julian.

iv. PSPC security clearance and possible reinstatement issues

227. The submissions made by counsel for Candu in relation to any
reinstatement unnecessarily stressed my having no jurisdiction to direct or
otherwise attempt to cause PSPC to reinstate any security clearance for either
of the Grievors. Such an attempt would be substantially beyond my authority
as a rights arbitrator appointed under this collective agreement. Neither I nor
SPEA suggested that an arbitrator has any authority to supplant PSPC and
exercise a jurisdiction neither I nor the CIRB claim to have. Even now I have
insufficient information, knowledge and experience to begin to determine
whether either or both of the Grievors ought to have the security clearance
necessary for their employment with and at Candu restored. Accordingly, I
would not pretend to speak to that issue, let alone decide it.

228. Candu also asserted that there is “no precedent for an arbitrator
compelling an employer to sponsor its employees’ security clearance”. That
strikes me as a related and equally indisputable proposition if “sponsor”
connotes support or more than Candu’s simply completing the documentation
necessary for the application to be made, recognizing that I was told that an
application for an employee’s security clearance must be submitted by the
Employer and that the Employer is required to “vouch” for the applicant.

229. Candu offered no authority for the proposition implicit in the
position advanced here that an employer — subject to the Canada Labour
Code and party to a collective agreement that (i) provides for the adjudication
of discharge grievances subject to a just cause standard and (ii) does not
record any agreement to an irreversible penalty of discharge for any offence
allegedly committed by either of the Grievors — can preclude a grievor’s
obtaining an effective order of reinstatement by refusing to submit the
individual’s request for PSPC security clearance. Candu has not persuaded me
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that it can claim to be so insulated from the processes invoked here and before
the CIRB.

230. The need for an employer to sponsor a security clearance request
and to vouch for an applicant was disputed and neither proposition was made
out in evidence, other than the testimony of Ms. Tume. The questionable
reliability of her evidence is such that I am not convinced that PSPC does look
to an employer to do any more than is set out in the prescribed application
materials, and to confirm objective historical data rather than provide a
positive subjective assessment of an individual’s trustworthiness.

231. Candu has argued that SPEA misstates the evidence and that its
position as propagated by Ms. Tume is supported by the Government’s
documentation that — on its face — merely sets out the obligation of the
Company Security Officer or Alternate to sign the security appointment,
acknowledgement and undertaking form “verifying the identities of employees
through evidence of identity and validating details related to date of birth,
address, education, professional qualifications, employment history, travel
and personal references”.

232. I agree that the "Company, by way of the CSO/ACSO, cannot be
compelled to ‘vouch’ for a candidate it does not believe is ‘reliable’.” However,
that is not to say that Candu could not be compelled to complete the
Government’s form and submit it or face the consequences of possibly holding
Grievors out of employment indefinitely.

233. If, contrary to the documentation presented, PSPC would require
Candu to vouch for the trustworthiness of employees before it would grant
them security clearances required to permit them to work for Candu, it is
predictable that neither of the Grievors would enjoy the support of Candu and
that, therefore, neither of the Grievors would obtain security clearance for the
purposes of their rejoining colleagues employed by Candu if reinstatement
were ordered by the CIRB or in this award. In those circumstances, one would
expect both to seek other compensation in relation to their being dismissed
without just cause or otherwise contrary to the Canada Labour Code.

234. For the avoidance of doubt, nothing in this decision is intended to
be read or is to be read as suggesting that Candu would be required to attest
to the trustworthiness or good character of either of the Grievors in relation
to their seeking security clearance under the PSPC or any other processes.

235, Candu noted in its submissions that each of the Grievors were

asked in cross-examination whether they had undertaken any independent
effort to appeal or reattain their security clearances. Both answered that they
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had not. The evidence, however, was that they cannot apply for the required
clearance as individuals. Accordingly, I find the Employer’s conclusory
submission — “There is therefore no compelling reason to exempt or defer an
assessment of the viability of the employment relationship” — to be as
ungrounded as it is difficult to parse.

236. In another unfortunately circular submission, Candu posited that
“SPEA has not disputed that a security clearance is a valid condition precedent
to employment”, adding: “Equally, SPEA has not disputed that the loss of
security clearance is a ground for just cause termination.” Having a security
clearance is a condition of critical importance to an individual's employment
by Candu; however, the relevance of that observation awaits a determination
of these grievances or decisions of the CIRB and subsequent decision-making
by PSPC.

237. The Grievors are currently excluded from resuming active
employment with Candu solely because Candu's decision to terminate their
employment brought about their loss of the security clearance they had
enjoyed until July 2023. The Grievors lost their security clearance as a
consequence of the Employer’s termination of their employment and its
advising PSPC of their no longer being employed by Candu. The Grievors’
losing their security clearances was manifestly not a cause for the termination
of their employment and nothing in the evidence suggests that the Grievors
were terminated due to “the loss of security clearance”.

vii. The CIRB'’s interim reinstatement decision

238. Candu made the following submission regarding the implications
of the CIRB’s ruling on SPEA’s interim reinstatement application on behalf of
the Grievors:

The CIRB’s ruling affects the present Arbitration in several ways.
The statement at paragraph 152 of the Interim Decision clearly
states that interim remedies it put in place remain in effect until
the completion of Board File No. 036450-C.

The Board wishes to emphasize that its decision in no way
prejudges the merits of the related ULP complaint in Board File
036450-C. For clarity, the terms imposed by this interim
decision shall not have any effect on the potential remedies
that may be imposed in the context of the ULP. This decision is
strictly intended to ensure that the objectives of the Code are
not compromised until the Board can hear the merits.
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The consequence of the Board’s Interim Decision is that there can
be no remedy of reinstatement or back-wages at arbitration
because such a result would be contrary to the Board’s Interim
Decision. The Board’s Interim Decision holds the Grievors out of
employment until Board File 036450-C has been completed.
[Emphasis added by Candu]

239. In my view, that submission reflects an untenable reading of the
decision and of the CIRB’s words. Accordingly, I give the proposition no weight
in assessing Candu’s answer to the grievances before me.

240. Contrary to the proposition advanced by the Employer to the
effect that little to nothing can be done with regard to these discharge
grievances until the CIRB completes its processes with respect to matters
raised there, the Board decided the disposition of applications for the interim
reinstatement of the Grievors and, having been made aware of the Union’s
discharge grievances, expressly acknowledged that the Grievors could obtain
remedies either in the CIRB proceedings or by the arbitration of their
grievances.

241. The Board ordered interim reinstatement for Mr. Chudak in
recognition of his role as SPEA’s president and the duties that fell to him and
were to be protected by the Code, distinguishing his situation from that of Mr.
Cheong, about whom the Board ruled that it "was not persuaded that there is
irreparable labour relations harm in [his] case.” In conclusion, at para. 152,
the Board reiterated that its decision ordering the interim reinstatement of Mr.
Chudak was “strictly intended to ensure that the objectives of the Code are
not compromised until the Board can hear the parties on the merits.”

242. There is no suggestion in that statement or in the decision that
the CIRB was ruling that neither Grievor could be restored to full active
employment without the Board’s approval.

243. Mr. Chudak was reinstated to employment — on an unpaid leave
of absence — for the sole purpose of performing his duties as a Union
President. At paragraph 138, the CIRB stated:

The Board finds that in the unique circumstances of this case, it is
thus necessary to ensure the fulfilment of the objectives of the
Code, to reinstate Mr. Chudak, on an interim basis, in the same
position as he occupied at the time of his removal from the
workplace and dismissal on July 5, 2023, but on an unpaid
administrative leave.
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244, With regard to Dr. Cheong, the CIRB ordered that any remedy he
may be entitled to is "“financial and/or reputational” and no modified
circumstances were awarded him.

245, The strict intention of the CIRB to “ensure that the objectives of
the Code are not compromised” would not be affected or compromised by an
arbitrator’s order that either or both of the Grievors be reinstated to active
employment and that they be compensated for all losses incurred as a
consequence of the termination of their employment on July 5, 2023. While
the Board did not agree with SPEA that either of the Grievors should be
reinstated to active employment on an interim basis, the Board did not
address any limitation on the eventual disposition of the substantive unfair
labour practice complaint, much less their grievances.

246. The CIRB clearly did not purport to preclude an arbitrator’s
exercise of the full scope of the jurisdiction afforded by the collective
agreement and the Canada Labour Code. That is made evident in the Board’s
statement about Mr. Chudak’s obtaining a remedy in arbitration, commentary
that I regard as being equally applicable to the rights and interests of Mr.
Cheong:

[128] In the Board’s view, any harm flowing from the loss of
Mr. Chudak’s active employment is primarily financial and can
be fully remedied by the Board if the union is successful in its
ULP complaint in Board file no. 036450-C or in arbitration.
[Emphasis added]

The Board distinguished between the Grievor's as it was “particularly
concerned by the labour relations harm caused by the alleged ULPs in relation
to Mr. Chudak’s dismissal given his role as SPEA’s president.” There is nothing
in the Board’s decision to suggest that the future rights and prospects of either
of the Grievors were to be distinguished unless the Board differentiated the
Grievors in deciding the “"ULP complaint” or an arbitrator did so in deciding
their discharge grievances.

Viii. The NDA did not authorize or excuse the release of any
information to SPEA independently of Candu

247. If the NDA had the effect that SPEA argued for — allowing
bargaining unit employees free rein in forwarding any document to SPEA “for
labour relations purposes” — there would have been no need for, and no
purpose served by the email monitoring set up early in 2019 other than as
being attributed to a belief that there was a management mole feeding
information to SPEA.
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248. I reject without reservation the notion that the subsistence of the
NDA dated September 18, 2018 excused — let alone authorized or permitted
— the Grievors’ transmissions to Ms. Coombs. The NDA does not identify
anyone other than Candu as the party that might make disclosure to SPEA
under its terms. It is, of course, a trite commonplace that a corporation can
act only through humans, principally its employees and representatives.
Equally obvious, in my view, is the reality that Candu’s effecting disclosures
under the NDA to SPEA can only be intended to be by persons authorized to
do so in their fulfilment of obligations to the Employer or in giving effect to
its intentions or instructions.

249, Neither Mr. Chudak nor Mr. Cheong was acting on behalf of Candu
or attempting to advance its interests in sending his email package to Ms.
Coombs. If the Union’s position on this issue had any of merit, the execution
of the first of the two NDAs would have eliminated the parties’ need to retain
clause 9.02(k) in the collective agreement as any bargaining unit employee
would have been free to send any document or provide any information to
SPEA, regardless of any concerns about “need to know” and security identifiers
such as the "“Restricted” desighation repeated page after page in the
presentation Mr. Cheong reviewed with Ms. Coombs and Mr. Badie in October
2017.

250. Neither the concept of a non-disclosure agreement nor the text of
those entered into by Candu and SPEA supports the Union’s position as to the
effect of the NDAs in evidence. In common with the norm, the NDAs here are
drafted to impose obligations on the recipient of disclosed material to protect
the confidentiality of information and documents provided by the disclosing
party to the recipient. The NDAs identify Candu and SPEA to be the parties.
There is nothing in the NDAs to support the proposition that bargaining unit
employees can self-select or be called on by SPEA to be or to supplant Candu
as the disclosing party identified by the agreement. The simple fact that, in a
legitimate transfer of information to SPEA as contemplated by the NDA, Candu
is to be the disclosing party establishes that any employees effecting the
transfer or delivery of information must and can only be doing so in the course
of their duties as employees of Candu and in fulfillment of their employment
obligations to the Employer. There is no sensible argument that the mere
subsistence of a NDA to which SPEA is a party legitimizes any communication
of protected information to SPEA by a bargaining unit employee otherwise
than as expressly or implicitly instructed by the Employer.

251. In my view, the same caution applies with respect to the Union’s

having gained entry to Candu’s preferred vendors list. Any one of two entities
included on that list is entitled to be assured that its confidential information
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will not be disclosed to the other simply because the other is also on the list.
Similarly, the same entity is entitled to be assured that Candu will not disclose
its confidential information to the other simply because the other is party to a
non-disclosure agreement with Candu. In sum, neither the NDAs nor the
inclusion of SPEA on an approved vendors list entitled either of the Grievors
to forward Candu documents to SPEA as they saw fit, for labour relations or
for any other purposes.

252. In sum, I agree with the Employer that the text of the NDA
establishes the fallacy of those positions advanced by SPEA and the Grievors.
Similarly, I endorse the Employer’s position that the "NDAs [did] not apply
because Candu was not engaged in the disclosure processes contemplated in
the NDAs.” Again, the burden of the NDAs rests on the recipient of information
and documents provided under its terms. The NDAs did not authorize any
employee to decide independently of Candu to disclose its information or
documents to any third party or to disregard security identifiers or the
overriding issue as to a recipient’s having a valid “need to know” the
information.

253. Moreover, a Grievor’s belief that SPEA was a trusted party has no
bearing on the disposition of his grievance. The respective rights of the parties
and of bargaining unit employees in matters such as this are to be ascertained
and enforced in accordance with the facts rather than their professed
subjective beliefs.

254, Finally, I observe that Candu was not obliged to execute the NDA
if it wished to provide documents to SPEA. The execution of the NDA was
significant as a means of dealing with the obligations of the recipient of
documentation sent pursuant to the agreement. This case, however, is about
the obligations associated with an employee’s sending documentation and
information without the Employer’s having directed, approved, or been aware
of the communication when it was completed.

iX. The 2015 Minutes of Settlement

255, The Union maintained that the purpose of the 2015 Minutes of
Settlement was to allow for email communications — primarily those identified
as Internal Use Only and Proprietary — between employees and SPEA staff.
Nothing in the evidence sustained the implicit contention that bargaining unit
employees were to be at liberty to send any documentation or information to
the Union without regard for their having been given no dispensation from the
various restrictions that continued to apply to them as before.
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256. While the matter was not explored in any detail, SPEA’s being
included on an approved vendors list was relevant to easing the process
whereby documents or information might flow to it, but that status did not
entitle SPEA to receive information and documentation that ought not to have
been sent to it and, equally obviously, did not legitimize a bargaining unit
employee’s unauthorized transmission of that information and documentation
any more than a bargaining unit employee might — without express direction
from Candu — send to “approved vendor ABC Ltd.” data and documentation
about work Candu might have done with a competitor of ABC Ltd. or in relation
to an installation with which ABC Ltd. had no connection and no arguable right
to disclosure by Candu.

257. As noted, Mr. Brasseur confirmed that SPEA was on the list of
approved vendors. He testified that the purpose of placing SPEA on the list of
preferred vendors was to allow communication between Candu employees and
the SPEA email domain, including staff. However, the issue is not whether the
Grievors had an opportunity to communicate information; the issue is as to
the propriety of their communicating the information they sent.

258. SPEA argued that there was “no indication that the ‘approved
vendor’ status applied only to emails from Candu Labour Relations or
management” and that is valid; however, there was also no indication that
SPEA’s being listed overrode any employees’ obligations, the “need to know”
principle, or the NDA in any respect. Again, the issue underlying the
grievances goes to the sending of information and documents, not their
receipt. That SPEA might have been approved to receive material did not
eliminate any question as to bargaining unit employees’ ability to transmit the
material while maintaining compliance with the rules that regulated their
obligations.

X. “"SPOC” and a contemplated protocol

259. Candu asserts that there was a “protocol” for information sharing:
Employees were expected to send documents to Labour Relations, which
would “review and redact” as necessary before releasing them to SPEA. This
“protocol” was suggested by Ms. Grewal in response to SPEA’s 2014 grievance.
SPEA rejected the proposed protocol and was instead added to the preferred
vendors list. The language of clause 9.02(k) of the collective agreement is
congruent with such an arrangement; however, there was no evidence to
establish the subsistence and acceptance of the protocol asserted by Candu.

260. Similarly, the concept of Candu Labour Relations having

exclusivity as a “single point of contact” or "SPOC"” obliging SPEA and its staff
representatives to obtain access to documents only through a Candu Labour
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Relations employee was not established in evidence to have been a feature of
the parties’ relationship. Moreover, contrary to Candu’s position, clause
9.02(k) of the collective agreement did not identify the only means by which
the Union might obtain documents or information. Simply put, had Mr. Cheong
not given a copy of his “"Restricted” presentation — the “"Badie Brief” — to Ms.
Coombs, Mr. Badie’s described participation in the meeting demonstrated that
he might have done so otherwise that in response to a clause 9.02(k) request,
and even on his own initiative.

261. In its submissions, Candu made reference to internal
communications on the SPOC issue and that included an email from Mr. Badie
dated May 29, 2019. It was addressed to the SNC-Lavalin Engineering
Management Team — Ms. Tume, Siavash Kajehpour, Robert Mallozzi and Fern
Doria were listed as recipients — and directed them to use a single point of
contact in dealing with requests from employees or SPEA for the production
of information or documentation. This is what he wrote:

It has come to my attention that members of the management
team have shared sensitive and proprietary corporate information
with SPEA representatives in response to SPEA requests, or have
provided information that may not be consistent with our policies
and practice. This has happened without the knowledge or
concurrence of our labour relations business partners, who have
primary accountability to address SPEA requests and questions.
SPEA is an external organization and any requests for disclosure of
corporate information to an external organization must be done by
persons holding the appropriate accountability, in this case, by our
labour relations business partners.

I have asked my direct reports to share examples of this with their
teams for the purpose of learning.

Our labour relations business partners, Amanda Acosta and Dana
Duncan, act as the Single Points of Contact (SPOCs) for all such
communications. Each will be the SPOC for a particular team. The
process is as follows:

1. If a manager receives a direct request for information from
SPEA, the manager contacts Amanda and forwards the request.

2. Amanda identifies whether she or Dana are the SPOC.

3. The manager, and the SPOC review the request. The
manager provides any required information to the SPOC.
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4. The SPOC communicates the response to SPEA and copies
the manager.

5. All subsequent communications on the subject will be routed
through the SPOC.

It is important that we all understand and follow the above
procedure, to avoid the risk of miscommunication, and ensure
consistency in communications between our management team
and SPEA.

It appears that the SPOC arrangement — to the extent it subsisted — was
internal to Candu and not a requirement agreed or applicable to SPEA.

262. Previously, in November 2018, the then Vice President Human
Resources & Labour Relations approached SPEA’s staff representatives,
Denise Coombs and Michelle Duncan, copying Mr. Chudak, Dana Duncan and
Amanda Costa, writing as follows:

It has come to my attention that SPEA has been contacting Aecon
staff and inquiring about the org structure and other issues at the
RFR. I am kindly asking that you please cease from doing this as it
has been reported to us as a concern and causing a disruption. If
you must contact anyone please contact Dana or Amanda and we
will try to accommodate your requests.

263. Suffice it to state, regardless of its sensible objective, Candu did
not establish that there was any agreement or requirement obliging SPEA to
follow that notional protocol. Moreover, clause 9.02(k) of the collective
agreement speaks to a process that establishes an obligation on the party
receiving a request and not an obligation on the party making the request.
Had the parties agreed to a SPOC protocol, the text of that article might have
been revised quite easily to record such a limitation on the processes available
to the Union. They did not. And there was no other documentation of any
agreement to that effect.

Xi. Miscellany

264. There were other arguments made that are not reflected in the
short summary of submissions above simply because they were, in my view,
points on which the proponent could not hope to succeed. I address those
briefly, and in no particular order.

265. First, the fact that an employee is disclosing documents or
information to the Union for a “labour relations purpose” cannot constitute an
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exception to rules, requirements and expectations that the owner or rightful
custodian of the documents or information has promulgated and made known
to employees or others who might have access to the documents or
information.

266. It is evident that the Grievors had easily explained and understood
reasons for wishing the Union to have the information and documents they
sent to Ms. Coombs, just as SPEA would have had good reasons to seek
production of the information and documents in arbitration had the matters
proceeded to a hearing and they did not have access to information that in
both instances the affected employees knew to exist and could identify as
subject matter for a request for a production order. What is equally clear is
that the rules to be followed in these instances did not relieve the Grievors of
their obligations as employees simply because there were valid labour
relations purposes for their wishing SPEA to have the information and
documentation. I do agree that — unlike the potential utility of the Employer’s
condonation — having a “labour relations purpose” for engaging in prohibited
conduct is not a basis upon which an employee could succeed in arguing that
Candu has no grounds for imposing discipline in response to the employee’s
having committed a violation.

267. Simply put, what SPEA refers to as “labour relations purpose” is
not an exception to any of the rules operating in this environment. It might
have been the basis for or a consideration in Candu’s taking no action in earlier
instances, but that is not to say that there is a permanent bar to its doing so
or a permanent exemption permitting bargaining unit employees to disregard
restrictions and transmit any material they think is relevant to a labour
relations issue or concern.

268. Secondly, Candu posited that an employee’s loss of security
clearance is just cause for termination. That is not relevant as the Grievors
lost their security clearances as a consequence of Candu’s terminating their
employment. Their security clearances ended no differently than would have
been the case if they had retired or resigned to take up other employment.
PSPC did not investigate any of the allegations made against them by Candu.

269. Thirdly, Candu argued that I have no jurisdiction over PSPC. 1
agree and no one suggested that I could have any authority to direct PSPC on
any matter having to do with these grievances or otherwise.

270. Candu maintains the position that since the Grievors now have no
PSPC-issued security clearance reinstatement to employment is not viable,
adding: “"The case ought to end there. There is no path to reinstatement.” To
the contrary, as the CIRB noted: “Given the complexities associated with the
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regulatory obligations Candu invokes, the terms of the Board’s remedial order
shall be subject to any directive or limitations imposed by PSPC.” Regardless
of any position advanced by Candu, no more and no less is applicable to the
eventual disposition reached through this proceeding. There is a path to
reinstatement that can start with a decision here or of the CIRB and follow
through the processes required by PSPC or any other governmental authority.
Candu does not have the final word on its obligations and exposures or on the
status and rights of the Grievors.

271. Candu submitted that adjudicators and arbitrators have
consistently held that, an employer’s or a tribunal’s decision to suspend or
revoke an employee’s security clearance is administrative in nature -
therefore, they do not have jurisdiction to alter the outcome and must pay
deference the employer’s decision. That, in effect, is to say, the Employer
contends that once the Employer decides to dismiss someone (such as Mr.
Chudak) — causing the individual to lose a necessary security clearance — the
individual’s employment will “stay terminated” regardless of the protections
provided by a collective agreement and legislation that speak to the contrary
and admit the possibility of reinstatement as an obvious remedy in the event
of the Employer’s error in effecting the termination of the individual’'s
employment. The authorities do not support that position.

Discussion and Decision

272. In light of some of the submissions made, my statements in an
interim award dated May 3, 2024 bear repetition. I wrote:

12. Neither grievor attempts to answer Candu by denying the
issuance of the email relied upon for his dismissal. Rather, as is
often the case, the grievors raise issues as to whether the sending
of the emails was a basis for any discipline and also, if it were,
whether the disciplinary response was appropriate in all of the
circumstances.

13. In that context, I anticipate[d] that the extensive
listings were set out in the [termination] letters and appendices to
establish Candu’s position that it was dealing with disciplinable
events and that all of the circumstances and effects it identified
made out just cause for discharge — that is, met its collective
agreement obligation to advise the grievors of the reasons for the
action taken. Given the certainty that the grievors’ issuance of the
two subject emails was never in doubt, the significance and validity
of the consequences Candu identified in the termination letters
constitute the substance of the litigation.
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273. Informed by the evidence over the ensuing eighteen months, I
now have confirmation that the Employer’s extensive allegations of adverse
consequences were drafted in contemplation of a CIRB proceeding or an
arbitration, and with the intention that they be “impactful”.

274. As for the fundamentals, I readily acknowledge that Candu is
obliged and entitled to establish rules relating to the circumstances under
which its property and property of which it is the responsible custodian may
be accessed or used by, shared with, or disclosed to any of its employees, its
commercial and other contacts, members of the public, or non-security
cleared entities. It is entitled to enforce those rules in accordance with
applicable law and principles, including where, as here, enforcement gives rise
to the possibility of disciplinary action against an employee.

275. I also accept the proposition underlying the stated rationale for
the action taken against the Grievors. It was not open to the employees or to
their bargaining agent to act unilaterally to alter the rules or insist that the
rules do not apply, including, for example, where an employee’s failure to
abide by a rule is said to be excused by the belief that the rule is rendered
inapplicable because the Union or the employee is pursuing a labour relations
purpose.

276. In much the same vein, I endorse the Employer’s implicit position
that it is inappropriate and unworkable to countenance a collective bargaining
and collective agreement environment in which the potential consequences of
an employee’s breach of a known workplace regulation fall to be determined
on the basis of what the employee claims to have intended by disclosing
information or documents or what the employee believed the basis or rationale
for the regulation to be.

277. In sum, I do not accept that an employee’s violation of a
workplace rule ought to be ignored or overridden because the employee
intended the breach to facilitate the prosecution of a grievance or the conduct
of a proceeding in respect of a grievance, or might have been relevant to the
employee’s obtaining advice from the Union.

278. Similarly, I do not accept the validity and relevance of Mr.
Cheong’s assertion that he did not think of SPEA as a third party. His
assessment of whether the Union is or is not a third party in context cannot
be given weight as it would be all too convenient if employees were allowed
to excuse intransigent behaviour on the basis of what they allegedly thought
the governing circumstances to be. The Union is a third party. Mr. Cheong was
engaging SPEA to advise and represent him in relation to issues he had with
Candu and others it employed as his colleagues and superior. Instead of
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approaching Candu’s Human Resources personnel about a possible
harassment or similar complaint, he went to the entity to which he paid dues
and, as he was entitled to do, sought assistance without alerting the Employer
to his doing so.

279. Having regard for what I have learned through this process, it is
inconceivable that Mr. Cheong — an intelligent individual who has had a long
history of issues and consulting SPEA with respect to his treatment by Candu
— could have failed to appreciate that SPEA and Candu are not like-minded
fellow travellers and kindred spirits, or that they were unlikely to agree
routinely about the bases for and the resolution of his concerns.

280. As I anticipated in the interim award almost two years ago, I find
that there is an obvious foundation for the Employer’s position that the
Grievors were in breach of their obligations in that the email packages they
sent to Ms. Coombs comprised material that bore security identifiers that
informed any reader that their disclosure to third parties such as SPEA was
not expressly authorized by Candu. That was not open to question. What was
open to question and proof was whether either of the Grievors might be called
on for doing so and how the Employer might appropriately respond after
learning of their unauthorized disclosures.

281. Moreover, as Candu emphasized, neither Ms. Coombs nor SPEA —
non-security cleared third parties — had a “need to know” the information
available in the Grievors’ email packages for any purpose congruent with the
Employer’s interests.

282. Accordingly, it was open to the Employer to consider a disciplinary
response to the actions of Mr. Cheong and of Mr. Chudak.

283. In both circumstances, the clause 9.02(k) process was available
and apposite. I am confident that an arbitrator would have ordered production
of the documents each of the Grievors forwarded to Ms. Coombs — albeit
subject to necessary redactions of particulars that would be unnecessary for
the purposes of any litigation in which they were intended to be used.
Nevertheless, both of the Grievors chose a different course and can be said to
have acted inappropriately relative to the training they had received with
respect to maintaining the confidentiality of Candu’s information. I so find.

284. However, reverting briefly to the Employer’s “capital offence”
theme (that I do not accept as valid), these individuals might be said to have
committed what has proved to have been the employment and workplace
equivalent of a minor and inconsequential assault, carried out with neither the
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intention nor the effect one would sensibly associate with an attempt to harm,
and leaving standing a very mildly shaken, but wholly uninjured victim.

285. Mr. Shemluck sought to make the termination letters impactful by
amassing a multiplicity of allegations. However, it is my view that his doing
so made the exercise of justifying the terminations more difficult for Candu in
that his lengthy catalogue suggests that the Grievors’ dismissals were not
justified by the mere fact of their transmission of the email packages, but that
the numerous alleged consequences were cumulatively necessary bases for or
elements of the termination decisions and their validity. Indeed, that was the
message given with the introductory statement about the Employer’s reasons
in each Appendix A.

286. Candu’s failing, as it did in my view, to bring all of those
allegations home by the introduction of compelling evidence left me to
conclude with SPEA that the Employer’s case was weakened on those points,
much as the removal of a sufficient number of sticks might reduce a previously
strong bundle to the breaking point.

287. Contrary to Candu’s submissions, the evidence did nothing more
than identify the risk that certain negative consequences might have followed
these events to challenge the corporate and commercial wellbeing of Candu
and damage its prospects. There was no evidence of any actual harm or any
experienced adversities that flowed from either of the Grievors’ email
packages and the subsequent revelations to PSPC, AECL, clients and other
participants in the nuclear industry, employees, the press and the public. The
evidence that Mr. Fox made calls to clients establishes nothing other than his
having done so. Reputational harm is not to be assumed and cannot be
established without substantially more than Candu put forward here.
Similarly, Candu corresponded with some interested parties to apprise them
of its concerns, but that fact is of no more assistance to Candu’s cause than
the evidence of calls having been made by Mr. Fox. There was nothing
introduced to establish Candu’s having experienced any negative effects
deleterious to its position in the industry or its standing as a respected
business partner. The litany of potential consequences amounted to nothing
more than words on paper.

288. In short, I am now assured that, even though these matters arose
in an environment that is unfamiliar to me and to others not involved with the
industry and its regulation, the grievances are not, in substance and in
principle, distinguishable from thousands that have been litigated over the
years in contexts with which most practitioners are comfortably familiar.
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289. The complexities and remoteness of the nuclear industry
environment from the everyday experience of many lend some superficial
force to Candu’s expressed concerns about its fulfillment of obligations under
contract, statute, and international treaty; however, those factors do not alter
the fundamental principles to be applied in the determination of discharge
grievances applying the just cause standard that Candu is required to meet in
accounting for its position regarding each of these Grievors.

290. Reduced as it must be to an analysis under those principles and
in the absence of any compelling support for the proposition that each of the
Grievors committed a “capital offence” that obviated the need for the
consideration of any other factors, I have concluded that Candu’s termination
decisions were fraught with substantial risk to it from the outset.

291. In 2020, the Grievors had not complied with then subsisting rules
that can be said to have required each of them to have pursued a different
course in order to provide SPEA with documentation and information they
considered to be relevant to labour relations issues — the grievance of another
employee in the materials forwarded by Mr. Chudak and the personal
complaints of Mr. Cheong illustrated or to be illustrated with reference to the
materials he sent to Ms. Coombs and the Union. Accordingly, on those
foundational facts and without more, both were at risk of incurring a
disciplinary reaction by Candu when it learned of their actions.

292. Unlike many instances in the past and some others discovered
through the Employer’s then current monitoring of employees’ email traffic,
the Grievors’ email packages were not ignored, but were seized upon as the
bases for the actions the Employer took against them.

293. With that background and given that it was not prepared to ignore
the perceived breaches, Candu was faced with the questions I am called upon
to answer:

e "Did the Grievors’ conduct warrant discipline?”
e “If discipline was warranted, what level of discipline was
appropriate in all of the circumstances?”

294. Unsurprisingly, SPEA maintains that the first question should have
been answered in the negative and that, if it were necessary to answer the
second, the just disciplinary response would be far less significant, informed
by the warnings Candu issued to the Grievors’ colleagues who were
investigated and also found to have been in breach.
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295, As it was, the representatives of Candu’s leadership team showed
no signs of having troubled themselves with the niceties of the two issues that
arose given the discovery of the indisputable fact of the Grievors’ non-
compliance. Rather, the evidence — and the absence of evidence — led me to
conclude that the Employer gave no consideration to any response other than
“termination for just cause”.

296. Included in the Union’s analysis in support of its positions are the
usually cited and relevant factors of each Grievor’s service, record, lack of
discipline or lack of relevant discipline, and his expressed commitment to
behaving differently and compliantly if reinstated, including his willingness to
adhere to the Employer’s revised position on communications that was
introduced more than twelve months after the last of their email packages
was sent. In addition, the Union urges me to reject Candu’s position on the
grounds of a history of condonation and its excessive delay in acting on its
assessment of the Grievor’s impugned conduct.

297. In opposition to that and supplementing its core argument that
the Grievors committed capital offences, Candu would have me defer to its
judgment and rule with an eye to the need for a message effecting general
deterrence to confirm its decisions and refuse to order any modification of the
discharges. Moreover, even if I were persuaded to make any contrary finding,
Candu would have me refuse to do anything in support of the reinstatement
of these allegedly disgruntled transgressors on the grounds that neither has
the requisite rehabilitative potential.

298. My assessment necessarily engages the Employer’s rules
governing the disclosure of information and documents to which the Grievors
had access by virtue of their status as security-cleared employees of Candu.
Those rules were not ones that had been agreed between the Employer and
the Union, but were established by Candu in the interests of meeting its
obligations arising in several contexts, all of which were unquestionably
deserving of fulfillment.

299, In the result, the Employer’s reliance on the Grievors’ having
breached rules against unauthorized disclosure of the contents of their email
packages attracts the analysis established in Re Lumber & Sawmill Workers’
Union, Local 2537 and KVP Co. Ltd., 1965 CanLII 1009 (ON LA) (“the KVP
decision” or “KVP") that has guided our labour relations and arbitral analyses
for so many years.

300. In UFCW, Local 1006A and Nitta Gelatin Canada, Inc., 2020
CarswellOnt 15405 (Ont. Arb.), a decision cited by the Union, I made the
following observations that I consider to be equally apt in this circumstance:
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233. The decision in KVP Co. Ltd. is noted by Brown & Beatty,
Canadian Labour Arbitration (at 4:1520) for having summarized a
number of principles that "have now become universally accepted
among arbitrators" as delimiting the employer's rule-making
power. Referring to any "rule unilaterally introduced by the
company, and not subsequently agreed to by the union"”, KVP Co.
Ltd. (at p. 85) held that the rule must satisfy the following

requisites:

1. It must not be inconsistent with the collective agreement.
2. It must not be unreasonable.

3. It must be clear and unequivocal.

4. It must be brought to the attention of the employee affected

before the company can act upon it.

The employee concerned must have been notified that a

breach of such a rule could result in his discharge if the rule

is used as a foundation for discharge.

6. Such rule should have been consistently enforced by the
company from the time it was introduced.

v

In addition, and most importantly, KVP Co. Ltd. (at pp. 85-86) set
out the following to describe the limited effect of such a rule in
relation to discharge:

1. If the breach of the rule is the foundation for the discharge of
an employee such rule is not binding upon the board of arbitration
dealing with the grievance, except to the extent that the action of
the company in discharging the grievor finds acceptance in the
view of the arbitration board as to what is reasonable or just cause.

2. In other words, the rule itself cannot determine the issue facing
an arbitration board dealing with the question as to whether or not
the discharge was for just cause because the very issue before
such a board may require it to pass upon the reasonableness of
the rule or on other factors which may affect the validity of the rule
itself.

3. The rights of the employees under the collective agreement
cannot be impaired or diminished by such a rule but only by
agreement of the parties.

301. Those principles have now been in place for more than 60 years
and, as I noted in the Nitta Gelatin Canada award, inform the context in which
parties negotiate their collective agreements, employers promulgate
workplace rules, and unions respond to discipline based on those rules.
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302. As SPEA submitted, the KVP principles have been restated and
followed routinely. That began in early awards such as Bestpipe Ltd. (1967)
18 L.A.C. 94, which includes (at paras. 29 and 31) the following summary:

For a breach of company rules and regulations to justify a
discharge, it must be affirmatively established that (1) the rules in
question were clearly brought to the attention of the employee
concerned; (2) the employee must have been notified that a
breach of the rules could result in his discharge; and (3) the rules
must have been consistently enforced by the company from the
time of their inception.

The main concern of the board was that whenever an employee's
actions are to be regulated by the unilateral decision of a company
the employee must be made aware of those regulations. It is thus
a twofold issue: (1) the notice must be in clear and unequivocal
language; and (2) the notice must be brought to the attention of
the employee.

303. SPEA does not dispute that Candu has the right to introduce
workplace rules and policies. Indeed, I am of the view that it would be open
to the Employer to use its rule-making authority to differentiate technical and
nuclear sensitive material from other documents with a view to establishing
different levels of obligations or restrictions so as to give effect to the
distinction it sought — unsuccessfully — to establish here as pertinent to the
disclosure and penalty analyses to which it wished to subject the Grievors.

304. Again, there can be no question that each of the Grievors did, as
alleged, forward to SPEA material bearing or subject to security identifiers that
one would read to have required each to withhold the documents from
unauthorized disclosure and from those with no “"need to know”. I am satisfied
that both of the Grievors were non-compliant and must be found to have acted
contrary to their obligations to Candu.

305. For the avoidance of doubt, I reject as an unsuccessful attempt at
diversion the Union’s contention that the discharges were based on the
retroactive application of a 2022 rule premised on the Employer’s December
2021 notice of changes in practices that presaged bargaining unit employees’
being denied the use of the Candu system to communicate with SPEA. It was
not the use of its system that the Employer relied on in support of the
discharge decisions. Rather it was the content of the email packages and
protocols that had been in place long before December 2021 on which it
sought to justify its actions against the Grievors.
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306. Accordingly, I do not fault the Employer’s implicitly responding
positively to the first question: there was cause for a disciplinary response to
the Grievors’ behaviours.

307. Contrary to Candu’s observation that this is not a “penalty case”,
the remaining issue necessarily addresses the determination of an appropriate
response and penalty, if any.

308. In that context, I will deal with the Employer’s “capital offences”
position and the Union’s reliance on delay and condonation as factors SPEA
argued to be dispositive of Candu’s grounds for dismissing either of the
Grievors.

309. I have concluded that the circumstances preclude acceptance of
the Employer’s contention that the Grievors committed “capital offences” if
that characterization was intended, without more, to encapsulate and
emphasize the Employer’s justification for the imposition of the prosaic
“industrial capital punishment” of discharge.

310. The parties’ collective agreement provides for the possibility of the
Employer’s taking a different and possibly more conclusive course in respect
of a “discharge . . . for reasons of national security” — a provision not invoked
in these instances — but does not include a fixed penalty for the violations of
which Candu accused the Grievors.

311. While I agree with Candu that there is authority for the
propositions that “violation of confidentiality rules” is considered “a serious act
of dishonesty that can rupture the trust that holds employment relationships
together, just like an act of theft” and that a single act of theft or violation of
confidentiality rules might support a decision to discharge an employee for
just cause, there is nothing in the authorities cited by the Employer that would
have those observations assume paramountcy over the KVP principles,
supplanting an employer’s obligation to demonstrate the fulfillment of the
“requisites” identified in and attributed to that decision.

312. Conversely, I discount the Union’s argument with respect to delay
as a dispositive answer to the Employer’s right to discharge the Grievors. In
my view, Candu’s delay in proceeding with a disciplinary response after
discovery of the unauthorized disclosures could not be found to have
interfered with its attempting to respond as it considered appropriate.

313. The Grievors were not placed at a disadvantage by the Employer’s

delay. There was no harm shown to have been occasioned either of them as
a consequence of Candu’s not proceeding with its disciplinary response more
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quickly than it did. First, the Grievors were not made aware of Candu’s
knowledge of their unauthorized disclosures until January 17, 2023.
Accordingly, this was not a situation in which either Grievor might have
become anguished waiting weeks and months to find out how the Employer
might respond to alleged misconduct he knew to be known to the Employer.
Moreover, and significantly for their claims, these were not situations in which
the Grievors compounded or added to their risk and exposure by engaging in
additional unauthorized disclosures that they might have avoided making had
they known that Candu was alive to and took issue with what they had done
with their email packages.

Candu’s impugned processes — the lack of precautions and yet the
absence of harm

314. While the Employer’s delay to January 17, 2023 did not alter the
Grievors’ circumstances, it does weigh heavily against Candu in relation to its
attempt to press its arguments as to the significance of the Grievors’
disclosures to Ms. Coombs and SPEA. The delay was material. It spoke loudly
and eloquently to rebut the contention that the unauthorized disclosures by
the Grievors constituted or exposed Candu to unacceptable existential threats
it would have me accept as justifying its characterization of the Grievors’
actions as capital offences deserving, if not requiring, the ultimate penalty of
discharge for cause.

315. The significance of the Employer’s failure to respond expeditiously
to the Grievor's behaviours cannot be overstated and was heightened
considerably, in my view, by Candu’s maintaining the Grievors in active
employment in unaltered and unguarded roles and circumstances throughout
the period to January 17, 2023.

316. While the proceedings involved the delivery of evidence by subject
matter experts and by Pamela Tume in her role as Candu’s Company Security
Officer and the person responsible for filing reports with PSPC regarding the
alleged security breaches by each of the Grievors, none of that evidence
suggested that Candu had taken any steps to render any of the information
the Grievors provided to Ms. Coombs unusable or less useful or to eliminate
its having any continuing utility to “threat actors” or anti-nuclear activists who
might have gained access to it.

317. Moreover, the Breach Reports filed with PSPC by Ms. Tume
concluded with the portentous statement responding to the form’s inquiry as
to Candu’s recommendations to prevent the incident from recurring:
“Additional measures are being assessed and will be implemented”. The report
had already referred to SPEA’s having been “notified that Candu [would] be
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terminating their access to send and/or receive emails from ‘@snclavalinca or
com’ and ‘@Candu.ca or com’ from all bargaining unit (represented)
employees” while “[m]anagers and above would be permitted”, and that
“email-accesses were revoked effective February 19, 2022". Further, Mr.
Shemluck had reportedly filed an integrity complaint through SNC Lavalin’s
Integrity Office regarding SPEA’s potential access to internal documents.
There was no evidence of Candu’s taking any other steps before or after
discharging the Grievors for cause.

318. Each of the investigation summaries Ms. Tume submitted to PSPC
on July 5, 2023 included the assertion that “Candu Energy Inc. and its
Company Security Officer take this security breach very seriously and are
taking appropriate action to prevent this type of breach to occur [sic] again.”

319. Nothing in the evidence other than the period of Grievors’ paid
leave, the termination of their employment, the request that SPEA destroy or
return documents, and the institution of the email ban in 2022 identified any
action taken by the Employer to prevent the reoccurrence of the alleged
security breaches or to prevent any unauthorized or problematic use or misuse
of any information or property included in or made accessible by the Grievors’
email packages. Nothing other than the request to SPEA on February 9, 2022
suggested any action taken by Candu to prevent, hinder, or even trace
improper or unauthorized access to and use of materials with which either of
the Grievors might have been involved or have accessed in the course of their
continued active employment with Candu.

320. By its protracted inaction, Candu cast into substantial doubt the
creation and subsistence of any serious, viable or existential threat it argued
to have been associated with the actions of the Grievors.

321. Given that Candu demonstrated its willingness to take the
extraordinary step of attempting to introduce evidence — including as to
positions conflicting with its own evidence — after the conclusion of all

testimony and the filing of written submissions, I am confident that had there
been a scintilla of evidence to support the propositions that the conduct of
either of the Grievors had resulted in any intrusion into the Employer’s security
perimeter, the acquisition by any threat actor of any technical or secret
information Candu was obliged to guard faithfully, or any critique or other
attack on the nuclear generation industry in general or Candu in particular,
that would have been raised immediately and particularized in granular detail,
regardless of when Candu learned of its availability.

322. The absence of any evidence of the sort, together with the
absence of any evidence of actual reputational or commercial harm
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attributable to the conduct of either of the Grievors, underscores the
unreliability of Candu’s evidence as to the real-world significance of the
Grievors’ conduct and its allegations as to their being untrustworthy.

323. Given the evidence that an employee intent upon providing
information or documents to an outsider might do so by walking copies from
a Candu location to the intended recipient, I would have expected that — if
the Grievors had posed anything approaching an existential threat to it —
Candu would have put them out on leave much earlier than it did or would
have taken all possible precautions to safeguard against their engaging in
further wrongdoing while continued in active employment. There was no
evidence of Candu’s having done so.

324. Taken all together, these considerations and the facts that Candu
left the Grievors in place until January 17, 2023 — working in the ordinary
course, with no limitations and with no suggestion of their being subjected to
either open or clandestine monitoring or other precautions to guard against
their further wrongdoing as potential “threat actors”, and with no
communication to PSPC or clients alleged to have been at risk — put an
exclamation mark on the unreliability of Candu’s evidence as to the Grievors’
alleged untrustworthiness and preclude my acting on the damning
assessments proffered as forcefully as they were by Ms. Tume and Mr.
Shemluck.

325. In sum, I find that the absence of any evidence of arguable
misconduct by either of the Grievors in the months of their continued active
employment after Candu’s learning of their email packages, the fact that
Candu retained them in active employment for as long as it did without taking
any precautions to guard against further unauthorized disclosures, and the
fact that Candu did not demonstrate that any of the negative consequences
raised in the termination letters or hypothesized by its subject matter experts
came to pass have the cumulative effect of undermining fully the proffered
justification for the discharge decisions and the bases for my accepting the
Employer’s submissions as to its inability to trust the Grievors or countenance
their possible reinstatement to active employment if granted security
clearances by PSPC.

326. Neither the Employer’s delay nor its acceptance any hypothetical
risk of additional misconduct by the Grievors could be explained by the
evidence Candu introduced. I am unable to identify in the evidence any
particulars of arguable significance that became known to Candu prior to the
termination of the Grievors’ employment on July 5, 2023 that were not known
to it upon review of Mr. Chudak’s materials early in the nearly 30 months
following their discovery in January 2021 and that might have been relied
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upon to explain the Employer’s lengthy delay as being reasonable in all of the
circumstances. The same observation applies to Mr. Cheong’s email package,
albeit with less known about the timing of the Employer’s discovery of his
email package.

327. In the written submissions tendered on November 20, 2025,
Candu offered the excuse that it was not until the Global Security Investigation
was completed late in June 2023 that it had confirmation that the Grievors
had sent the email packages for which they were put out on leave and then
discharged.

328. Candu put that forward as follows: “"The GS report confirmed the
indisputable fact that both Mr. Chudak and Dr. Cheong admitted to sending
out the information.” That “indisputable fact” was never disputed. It was
never in doubt. It was never put in issue. Moreover, the previous CI
investigation had established that unquestioned element of the history months
earlier, and Mr. Shemluck did not testify to Candu’s having to await the
conclusion of the GS Investigation for confirmation of any “indisputable fact”
or facts. Most tellingly, had Candu interviewed the Grievors prior to initiating
their leaves, even inept questioning would have elicited confirmation of the
“indisputable fact” of their responsibility for the transmission of their email
packages.

329. No one testified that the need to confirm the “disputable fact”
explained the Employer’s delay, and it cannot be credited as a tenable
justification for the Employer’s inaction.

330. Addressing the situation in his Will-Say commenting as of January
31, 2022, Robert Mallozzi expressed the firm opinion that Mr. Chudak’s
disclosure of the on-the-job training materials comprising his email package
constituted an existential threat that Candu would have me accept as the basis
for its decision to discharge SPEA’s President.

331. Fifty weeks later, on January 17, 2023, Candu took its first
responsive step that was observable to anyone outside its leadership group
and its circle of legal advisors and labour relations practitioners. In the interim,
it had done nothing to mitigate the alleged risk and existential threat created
by Mr. Chudak’s conduct. In that context I discount entirely the fact that the
new protocols precluding the use of Candu’s email system went into effect
after the December 2021 notice of changes in practices. Again, as Candu noted
in its submissions, the unchallenged evidence was that a bargaining unit
employee intent on providing data and documents to SPEA might have walked
copies over to its offices nearby. Candu disclosed nothing of any steps it took
to interfere with that (or any other potential misfeasance associated with
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document and information confidentiality) during the continuation of the
Grievors’ active employment.

332. As for Mr. Cheong, the same considerations apply. The discovery
of his unauthorized disclosure to Ms. Coombs elicited no response by Candu
that was known to him or to any outsider until January 17, 2023.

333. In its submission, Candu asserted: “Neither Grievor took any steps
to protect the information or otherwise control its dissemination. Candu does
not actually know where the documents went after being moved into SPEA’s
possession.” Nevertheless, Candu did not acknowledge that it had done
nothing — beyond requesting the return or destruction of the materials — to
protect against the possibility of a “threat actor’s” obtaining access to and
mis-using the documents and information known to have been disclosed to
SPEA by the Grievors.

334. In its decision on the Union’s interim order application, the CIRB
wrote:

[59] In her affidavit, Ms. Tume also addressed the balance of harm
in this matter, which she stated favours Candu. Speaking to the
administrative leave, Ms. Tume qualified their removal from the
workplace as a “necessary measure that was put in place to
safeguard the client, suppliers, AECL (i.e., the Crown agency) and
company’s interests and ensure that any potential risk is
neutralized in the meantime. Ms. Tume added that Mr. Chudak, as
president of SPEA, “has put Candu’s business interest and ability
to operate under great risk” by allowing persons without the proper
clearances or inherent reliability to have access to documents and
store them on an unsecure server.

[60] Ms. Tume highlighted that she reported the matters to the
PSPC and the AECL since “"SPEA’s access and possession of Candu’s
regulated information constitutes a violation of the security
program as well as our commercial and regulatory obligations,”
with significant implications such as potentially invalidating
Candu’s licence and violating “the confidentiality provisions of
nuclear facility information safeguarding” of a client or the AECL.
In her affidavit, she stated that the employees’ security clearance
“had been suspended by PSPC,” but not revoked, given that their
reliability has come into question.

335. It is patently obvious, in my view, that, if Ms. Tume’s statement about
the necessity of putting the Grievors on paid leave to neutralize the “potential
risk” in 2023 had any legitimacy, Candu could not hope to reconcile its
responsibilities and the Grievors’ being continued in active, unsupervised
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employment until January 17, 2023 while Candu took no preventative
measures in relation to notionally ongoing threats.

336. Indeed, Candu’s submissions cited Patrick Reid’s testifying to the
effect that “the nature of the industry requires Candu to be beyond reproach
in all regards (i.e. - ‘like Caesar’s Wife")”. However, Candu failed to explain
how it might claim to have been “beyond reproach” while delaying the required
reporting to PSPC for two years following discovery of the asserted breach and
in failing to take any remedial or protective action for as long as it did while
allowing two alleged “threat actors” to continue in place subject to neither
restriction nor monitoring.

337. One answer, of course, would be that the risk and the threat were
greatly exaggerated for the purposes of justifying the terminations and neither
Candu nor its responsible officers and executives failed in their obligations by
acting and delaying as they did, allowing the Grievors to continue working as
before. Understandably, Candu did not offer that explanation; however, it
cannot be discounted and, in my view, strikes at the heart of the Employer’s
attempted justification for the decisions to discharge the Grievors.

Candu’s Shifting Positions

338. Candu’s written submissions on November 20, 2025 suggested to
me that it had identified the issues associated with its delay in acting on its
discoveries and the history of its condonation of conduct similar to that raised
against the Grievors to be substantial impediments to its success in these
matters.

339. The document Candu presented on November 20, 2025
underscored significant weaknesses in the cases it mounted in response to
these grievances. It also incorporated a concession that altered the position it
had insisted upon throughout the proceeding.

340. Candu addressed the Union’s submissions about the significance
of its delay in acting on the discovery of Mr. Chudak’s email package by
purporting to shift the evidentiary base for the Union’s argument. It did that
by asserting that Ms. Tume had made “an error in her testimony” more than
twelve months earlier. Even so, the adjusted “evidence” would have been
effective to establish that Candu waited from January 28, 2022 to January 17,
2023 to take action based on its discovery of Mr. Chudak’s allegedly serious
breach.

341. Then, introducing “facts not in evidence” that spoke to the
circumstances surrounding what I have called the “"Badie Brief” and conceding
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an element of the Union’s analysis that could not have been in doubt given all
accounts and evidence, the Employer attempted to change the history of the
most dramatic events evidencing Candu’s condonation of unauthorized
disclosure of protected information to SPEA.

i A new "“Discovery Date”

342. Perhaps the most singular of the elements of the Employer’s
submissions filed at the end of the day on November 20, 2025 was Candu’s
purporting then to alter critical evidence given by Ms. Tume to change by one
year the date on which Candu allegedly discovered the email sent by Mr.
Chudak on November 18, 2020. Throughout the proceedings, that date had
been identified as January 28, 2021; on November 20, 2025 Candu’s written
submission purported to “correct the record” to identify the date as January
28, 2022.

343. In his oral submissions on November 11, 2025, SPEA’s counsel
pointed out that the evidence established that Candu was aware of Mr.
Chudak’s email package no later than January 28, 2021, but “had sat on the
information” until SPEA filed its unfair labour practice complaint regarding the
email ban premised on the changes in practices notice given in December
2021. That filing occurred in January 2022. It was then — on January 27, 2022
— that Atkins-Réalis Canada’s General Counsel was said to have issued a
mandate letter for the conduct of the CI Investigation, with the result that
most of another year passed with the Grievors continuing at work with no
action taken to affect their activities until January 17, 2023.

344. In the result, Union counsel submitted, Mr. Chudak, the allegedly
“completely untrustworthy” employee, was conducting business with and for
Candu for two years after it had knowledge of his alleged wrongdoing and
before it took any action to remove him from the workplace and prevent the
possibility of his repeating his behaviours.

345. In its effort to establish that it did not know about the Mr.
Chudak’s email package as early as it did, Candu made the following
submission on November 20, 2025:

Ms. Tume did make an error in her testimony. She stated the
Chudak Email was discovered in January 2021. However, the
totality of the evidence demonstrates her oral misstatement. The
Chudak Email was discovered on January 28, 2022. This latter date
is corroborated by the testimony of Steve Shemluck as the Mallozzi
Will-Say. Further corroboration for the January 28, 2022 discovery
date by Pamela Tume is found in the Security Report.
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Inexplicably, Candu followed that with the insertion of the line in the January
17, 2023 breach report that notified PSPC that the date of discovery of Mr.
Chudak’s email package was January 28, 2021.

346. The Employer took the extraordinary and improper step of
purporting to alter the established record on November 20, 2025
notwithstanding Ms. Tume’s original documentation of the January 28, 2021
discovery date to the responsible federal authority, PSPC, the inclusion of that
date in PSPC’s records thereafter, and the absence of any evidentiary basis
for any change from the originally reported date of discovery.

347. Ms. Tume’s alleged error — had it been an error — was not merely
“in her testimony”. The critical date of January 28, 2021 was identified in every
material document that was entered in evidence. There was no “oral
misstatement” that conflicted with any other testimony and no document that
contradicted the date Candu put forward to PSPC and throughout this
proceeding. Nothing in evidence “corroborated” the January 28, 2022 date.
Mr. Shemluck gave no evidence to suggest that date and it is not mentioned
in Mr. Mallozzi’'s Will-Say.

348. Again, the affidavit evidence submitted by Atkins-Réalis Canada
in responding to SPEA’s attempt to summons witnesses involved in its
investigations to produce documents and to testify in this matter references a
first mandate letter issued on January 27, 2022, one day before January 28,
2022, the newly alleged date of the discovery of Mr. Chudak’s impugned email.
Candu did not attempt to explain this as evidence of General Counsel’s
prescience. Rather, the reported date of the mandate letter is consistent with
other evidence regarding steps taken and inquiries launched in 2021, well
before January 28, 2022 and before the commencement of the first of the two
corporate investigations.

349, In this context, Candu’s November 20t submissions referred to
and relied on the Robert Mallozzi Will-Say that speaks to his views and
knowledge as at January 31, 2022. Again, the document says nothing about
when Mr. Chudak’s email package was discovered or when it was brought to
Mr. Mallozzi’'s attention, much less confirming that Candu did not know it to
exist until January 28, 2022 — that is, the Friday of the week before the
Monday to which Mr. Mallozzi’s Will-Say spoke.

350. Mr. Mallozzi's Will-Say analyzed the contents of Mr. Chudak’s
email package as follows:

Many of the attachments contain “Proprietary” security identifiers
regarding On-the-Job Training. There are 3 PowerPoint
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presentations in the attachments that are particularly concerning.
Presentation 1 contains design and modeling information of the
nuclear reactor and its circuits (pipes, valves and pumps) showing
both the Nuclear Steam Plant and Reactor Core. Presentation 2
contains the results and details of computer codes that Candu
utilizes to simulate nuclear accident scenarios. Presentation 3
contains the methods and results of simulations that depict nuclear
event response times specific to CANDU reactor technology safety
parameters.

[T]his information is protected under the security requirements of
Public Service Procurement Canada and this would be a
reportable event to both the person sharing this information
as well as Candu. This could potentially result in the
ultimate revocation of security clearance. Should this
information be provided to a third party, it would provide them the
methods and design details to generate an ability to provide
services or expand services to the industry, thereby taking away
our competitive advantage given that the design and technology is
proprietary to CANDU. As with the examples above, security
violations put at risk Candu's role as the guardian of the
CANDU reactor intellectual property under the Intellectual
Property Licensing Agreement and the organization's
livelihood. Furthermore, the design model has obvious value to
malicious actors.

This document has been prepared under my oversight and
direction and reflect [sic] my knowledge up to and including
January 31, 2022. [Emphasis added]

That the Will-Say spoke of matters as of January 31, 2022 is not itself
supportive of Candu’s effort to change the evidence from that which informed
the proceeding until the end of the day on November 20, 2025. Mr. Mallozzi
addressed two email packages (dated September 8, 2021 and February 24,
2021) sent by another employee who escaped termination subsequently by
virtue of her resignation or retirement, and a third individual associated with
an email sent on August 12, 2021. The dates of the three emails do not
suggest that Mr. Mallozzi was speaking about Mr. Chudak’s email package only
a matter of days after its alleged discovery on January 28, 2022. His
comments covered a range of dates in 2021, not 2022.

351. This, of course, is significant in that the Employer took no action
with respect to Mr. Chudak until almost twelve months after the date to which
Mr. Mallozzi's Will-Say spoke when it put him on paid leave effective January
17, 2023. Moreover, as noted by counsel for SPEA, Candu made no report to
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the authorities in respect of these events until it filed reports with PSPC on
January 17, 2023. The evidence was that what Mr. Mallozzi identified as a
“reportable event” is required to be communicated to PSPC within 24 hours,
not the 24 months taken by Candu with respect to the email package sent by
Mr. Chudak.

352. Candu also asserted that the proposed date correction was
supported by evidence Mr. Shemluck had given. My notes do not assist Candu
on the point and counsel for SPEA also disputed the accuracy of the Employer’s
allegation. Moreover, while the Employer set out lengthy extracts from what
appear to be almost verbatim notes of the cross-examinations of the Grievors,
it offered no similar support for the evidence allegedly given by Mr. Shemluck.

353. Mr. Shemluck’s extensive and extended role with Ms. Delisle in
drafting, revising and settling the document in which Candu reported to PSPC
that the date of its discovery of Mr. Chudak’s email was January 28, 2021 was
far more substantial than that of Ms. Tume. Accordingly, it is not credible to
imply as Candu does by its submission that he would have “"missed the error”
in or about January 2023 when it was allegedly made and continued to do so
throughout the evidentiary portion of the proceeding (which he attended
faithfully) until after Candu heard the submissions of SPEA’s counsel on
November 11, 2025 and prepared the submission it presented at the end of
the day on November 20, 2025. Until then, Candu did not as much as hint
that Ms. Tume and the authors of the “initial breach report” had been in error
about that date for more than 34 months since January 2023 and during 18
months spent in the hearing to that date.

354. In the result, I reject the Employer's attempt to change the
evidentiary record months after the end of Ms. Tume’s testimony as entirely
ineffective, as well as being improper.

ii. The “"Badie Brief”

355. In its written submission on November 20, 2025, the Employer
purported to introduce the following allegations with regard to the meeting
Mr. Cheong and Ms. Coombs had with Mr. Badie on October 26, 2017:

This meeting was a management-initiated meeting which
specifically and deliberately included Labour Relations, Senior
Management, Dr. Cheong and Ms. Coombs. The meeting was a
known event and Candu was privy to the exchange of information.

356. Candu did not exercise its right to introduce reply evidence and
there was no evidence to support any of those allegations. The submission
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was improper, and I give it no weight, other than as an indication that Candu
appears to have come to appreciate the significance of the Badie Brief and its
history as the clearest example of Candu’s informed and knowledgeable
condonation of conduct and facts that substantially supported the position
advanced by the Union, effective in respect of both Grievors as well as itself.

357. Candu did not offer any excuse or explanation for its failure to call
Mr. Badie to testify and I infer from that and Candu’s attempt to deal with this
issue as it did that his evidence or that of the Human Resources employee in
attendance at their meeting would not have assisted the Employer. I am
confident that Mr. Badie would have been called by Candu if his testimony
would have detracted from the impact of that history even modestly.

358. Candu had submitted: “In the context of Candu’s regulated and
safety-critical operations, the unlawful release of technical information and
protected intellectual property is a capital offence”. However, the Employer’s
position introduced by the attempted insertion of additional “facts” implies
that there would be no offence if the “release of technical information and
protected intellectual property” to an unauthorized individual lacking any
security certification were done, as it was to Ms. Coombs, to the acquired
knowledge of or in the presence of Mr. Badie and a representative from
Candu’s Human Resources function.

359. Candu completed its original submission as follows:

The decision to access and disclose the information without
following required protocols to an individual without security
clearance is a fundamental breach of the requirements of
employment. And to be clear, Candu still does not actually know
where the documents went after their receipt by SPEA. Mark
Chudak created an uncontrolled release.

The same uncertainty subsists with respect to the copy of the “Badie Brief”
Ms. Coombs had on leaving the meeting in 2017, but — as with all other
materials addressed here by Candu — nothing untoward has been associated
with SPEA’s possession of that document.

360. In plain terms, the circumstances of the Badie Brief — its delivery
to and retention by Ms. Coombs to the certain knowledge of one of Candu’s
most senior executives as well as a representative from Human Resources, its
discussion in the presence of Ms. Coombs, and its content and clearly
identified status as a lengthy collection of “Restricted” materials — rebut all of
Candu’s arguments asserting the inutility and ineffectiveness of SPEA’s
allegations of the Employer’s condonation of conduct that made it manifestly
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unfair and improper to proceed without prior notice of a change in practice
and an intention to impose significant discipline for breaches of the sort
attributed to the Grievors.

361. It did not escape my notice that, while Candu insisted upon the
characterization of the Grievors’ behaviours as capital offences, there was no
suggestion that any of the fault or partial responsibility for the wrongdoing or
the failure to address the wrongdoing attached to notional enablers, silent or
passive witnesses, and accomplices. They included Mr. Badie quite obviously
on the evidence of his acquiescence to Ms. Coombs’ receiving and retaining
the Badie Brief, and the managers, human resources and labour relations
practitioners who were privy to other exchanges that evidenced the absence
of any formal authorization for bargaining unit employees’ delivery of Internal
Use Only and other restricted materials to SPEA representatives.

362. That Candu led no evidence of any criticisms of or reactions to the
contributory or accommodating roles of those other employees further invites
and supports the conclusion that the practices were condoned — as
demonstrated by the wealth of evidence SPEA submitted — with the result
that Mr. Badie and others who did nothing to prevent or respond to evidence
of disclosures to SPEA that were not expressly authorized were not challenged
by the Employer because they were involved in an established practice that
raised no need for disciplinary action.

iii. Candu’s Concession on disclosure

363. In its November 20t submissions, Candu moved away from its
position denying the ability of bargaining unit employees to pass on any
information to SPEA that was not also approved for release to the public and
put forward the following concession:

Candu does not dispute that members of SPEA were permitted to
send human resource and day to day [sic] employment
administration documents to SPEA. Indeed, this was the very
purpose of the 2015 MOS and the Pamela Tume Power Point
presentation is confirmatory of this. Candu did permit SPEA
members to communicate with SPEA staff in relation to their day-
to-day human resource and collective agreement matters. But
what Candu has never done is permit SPEA members to send
technical documents outside of its security perimeter. As a matter
of regulation and commercial contract, Candu could never and
would never allow this.

364. The Union responded with the observation that Candu’s
submission was an implicit acknowledgement of the facts that it was aware of
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the continuing and extensive email communication between employees and
SPEA staff, had been seeking to introduce a subcategory of “technical”
information which does not exist as a standalone category in the Protection of
Information Policy, and that “Candu’s position that it was ‘normative’ or
‘permitted’ to share information so long as it was not technical, [was] newly
introduced in its closing submissions.”

365. I agree with those submissions and note further that the
concession not only sought yet again to invoke an otherwise non-existent
dichotomy between “technical” and everyday material such as the “Internal
Use Only” human resources document I referred to above, but also ignored
entirely the circumstances of the “Badie Brief” in which Mr. Badie allowed
Restricted documents with definite technical elements to be walked away from
Candu by Ms. Coombs, never to be asked for by the Employer. Candu might
be of the view that those technical elements were not technical to the requisite
degree. I certainly could not make such an assessment, and — more
importantly — employees subject to being disciplined for mis-steps could not
be confronted with such uncertainty in a labour relations environment that
holds employers to a meaningful just cause standard.

Condonation

366. I find that the Union made out its case for the recognition of
Candu’s condonation of employees’ communicating with SPEA in
circumstances not in conformity with the application of the rules brought to
their attention through their training and by the security identifiers plainly set
out in or referenced in the documents they sent to SPEA.

367. The evidence put forward by the Union as to the fact and the
volume of email communications to SPEA from Candu employees using their
Candu email addresses and the Candu servers was substantial, and was not
restricted to the mundane, but involved employees’ providing data and
documentation to SPEA for use in arbitration proceedings or obtaining advice
as to their rights or obligations. Had there been a substantive basis upon which
Candu might have demonstrated the falsity of the position advanced by SPEA,
I am confident that it would have put that into evidence to refute the position
that SPEA had identified from the outset and before. It did not do so.

368. I find that the evidence of condonation as invoked by the Union is
relevant and sufficient to establish a basis for a finding that the KVP principles
were not satisfied in these matters.

369. First, and notwithstanding the Employer’s late concession, the
rules did not introduce one set of requirements for “technical” materials and
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another for the materials that had no nuclear or like sensitivity. Thus,
employees had not been encouraged or obliged to distinguish similarly
identified or classified documents on the basis of their perceived sensitivity,
or their “technical” or “non-technical” subject matter. Employees would find
and would use the same security identifier such as “Internal Use Only” on
documents that had and others that did not have “technical” components or
attributes. Secondly, the evidence established that there was a substantial
history of unchallenged disclosures to SPEA — principally for “labour relations
purposes”, but generally, without let or hindrance even though demonstrated
to have been known to managers and other responsible Candu personnel —
where the appropriate security identifier was in place and stipulated that the
documents were not to be disclosed as they had been by bargaining unit
employees.

370. Most significantly, Mr. Cheong did not seek permission from
management before assembling the Badie Brief and providing a copy to SPEA.
The documentation contains extensive technical information, including
excerpts from technical client documents, that Mr. Cheong cut and pasted into
the presentation. Included in those were excerpts from a document that
would have been subject to export controls if it left the country. That was
confirmed by a knowledgeable witness, Wolf Reinhardt. The example raised
was a graph which illustrated the same analysis contained in the report Candu
relied on for the decision to terminate Mr. Cheong’s employment.

371. Those were materials that were inarguably subject to all of the
restrictions about which Candu employees are trained and retrained in relation
to the employer’s security interests and obligations. There was no evidence
that Mr. Badie had warned Mr. Cheong that the documentation presented and
reviewed came very close to or passed the mark and might, in other
circumstances, have exposed him to censure or more for breach of the
Employer’s rules. To the contrary, in the absence any evidence from Mr. Badie,
I was left to understand that there were no comments whatsoever as to the
arguable impropriety of Mr. Cheong's disclosing that material to Ms. Coombs
in the context of their discussions regarding his workplace issues with
management. That was precisely the context in which his email package was
sent to Ms. Coombs in March 2020. Moreover, he had previously sent
documents with technical content and references to SPEA and members of
management at Candu had been copied on those transmissions without
negative comment to or about Mr. Cheong.

372. Having regard for the circumstances, even an unintelligent
individual would come to the conclusion that his sending those
communications had not been identified by Candu to have offended any
applicable law or limitation and was, therefore, permitted by the Employer.
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373. Mr. Cheong, as noted by counsel for Candu, is certainly not
unintelligent and could logically reach the conclusion that Candu did not treat
his conduct as being at all offensive to applicable rules as Candu conceived
them.

374. As for the material email package, it is evident that Mr. Cheong
was looking for SPEA’s assistance in addressing alleged misbehaviour
involving a colleague and his manager such that it would be unsurprising and
not significant that he chose not to copy his Employer on that occasion.

375. In sum, the evidence demonstrates that members of Candu
management — to a high level — were not only aware of such traffic, but, in
some instances, were directly involved in it, all without objecting to or
correcting employees’ apparently non-conforming behaviours or alerting the
employees to any risk they faced. The Badie Brief was simply the clearest and
strongest link in the chain of condonation presented by SPEA.

376. While I do not accept the concept advanced by the Employer that
condonation cannot be seen to exonerate an alleged wrongdoer, the point
need not be analyzed to any depth as it is manifest, in my view, that — in
light of the history of condonation — neither of the Grievors can be found to
have been treated fairly when dismissed for cause due to the transmission of
their email packages.

377. The overwhelming evidence of the Employer’'s awareness of
numerous instances of employees’ failing to abide strictly by the rules
established by the Protection of Information Policy and the various security
identifiers satisfies me that the imposition of substantial discipline for
employees’ subsequent conduct that is arguably comparable to historical
instances of condonation, establishes a basis upon which it should be found —
and I do find — it to have been unfair of the Employer to impose significant
discipline in the absence of compelling circumstances to distinguish the
employee’s wrongful act or the consequences thereof from historical
precedents.

378. Candu cannot claim to have had just cause to discharge Mr.
Cheong for his March 2020 email package given its failure to warn him that
his repeated communications with Ms. Coombs about a continuing issue —
corresponding with her as he had done openly in the past — had put him at
risk of any discipline. His March 2020 action involved his providing her and his
Union with evidence of his issues and concerns that was not materially
different from documents he had provided to her and reviewed in the presence
of Mr. Badie.
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379. In that context, Mr. Cheong and the Union need only look to KVP
and note that the rule Candu applied to say that the security identifiers on the
components declared that he could not and should not have provided his email
package to Ms. Coombs was the same as and possibly less stringent or
demanding than the rule that was current when he presented Ms. Coombs
with the Badie Brief, that the rule had not been “consistently enforced”, and
that no one had suggested that he might have been discharged when he
turned over the Badie Brief or entered into any of his previous communications
with Ms. Coombs.

380. All of that stands to the benefit of Mr. Chudak as a fellow
bargaining unit employee and as President of the Union with knowledge of the
history of condoned communications at odds with subsisting Candu rules, and
as an individual with involvement in such communications. Accordingly, I find
that Mr. Chudak was also entitled to invoke established practices, as well as
the protections of the collective agreement and the Canada Labour Code, to
underscore the unjustness of the Employer’s action in terminating his
employment for alleged cause.

Application of KVP Principles

381. I adopt SPEA’s submission that the jurisprudence establishes that
discipline will not be sustained if an employer's past conduct would have led
a reasonable employee to believe that the action has been condoned. In
support of that point, the Union cited Arbitrator Richard Brown’s decision in
Citicom Inc. (Rideau Centre) (1993) 32 C.L.A.S. 338 for the following
statement of principle I consider to be appropriate and applicable to this
matter:

Discipline is not warranted if the employer's conduct would have
led a reasonable employee to believe contraventions of official
policy were condoned, or if one person is disciplined while others
known to have engaged in similar misconduct are not penalized.

382. Arbitrator Brown referred extensively to the decision in Frito-Lay
Canada Ltd. (1975) 10 L.A.C 234. 1 adopt the analysis made there by
Professor Beatty who concluded as follows (at para. 12):

. it would, in our view, be grossly unfair to allow the company
to suddenly and without any prior warning or admonition, rely on
the conduct of the grievor to support his discharge, when by its
own conduct it had led him and indeed the other driver-salesmen

. to believe that such conduct was permissible and proper
behaviour. To paraphrase the language of another board of
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arbitration, it simply is not proper for the company to have allowed
[the grievor] Mr. McMurren to have climbed out on a limb so that
they could saw him off. . . . Having induced the grievor to believe
that it was permissible for him to consume nominal amounts of
alcoholic beverages at the conclusion of his last service call, the
company simply cannot, without any warning, rely on that conduct
as the basis on which they would discharge him regardless of the
meaning that is placed on the relevant provisions of this
agreement. Whether one characterizes the company’s conduct as
amounting to a waiver of their contractual rights, a condonation or
tolerance of such conduct, or as raising an estoppel, it is the basic
unfairness inherent in suddenly characterizing as culpable,
behavior which until then the company has unequivocally treated
as permissible, which justifies the conclusion that the company
cannot rely on its contractual rights however they are construed.

383. Significantly for these parties given Candu’s submissions on
deterence, Professor Beatty continued in Frito-Lay Canada Ltd. to order
reinstatement, but with the following observations (at para. 14):

In the result and as applied to the circumstances of the case before
us, it must necessarily follow that as a result of the action taken
by the company with respect to [the grievor], the estoppel (or
indeed any waiver, or condonation) has been brought to an end.
Necessarily then these same principles would not be available to
any employee who, after the release of this award, engaged in
conduct similar to the grievor’s activities on the afternoon of March
11, 1975. By invoking this disciplinary sanction against the grievor,
it must be taken that, regardless of the merits of its interpretation
of the relevant provisions of this agreement, the company has
served reasonable notice on all other employees that in the future
it will no longer tolerate such activity, but to the contrary will treat
such conduct as falling within the scope of art. 7.01. In the result
any repetition of such conduct by the grievor or indeed any of the
other driver-salesman would fall to be determined on the proper
meaning to be ascribed to art. 7.01 and in particular on the
meaning of the phrase “duty” and not on any principles of estoppel,
condonation or waiver.

384. In my view — subject to one important caveat applicable to Mr.
Chudak but not to Mr. Cheong — the evidence substantiates SPEA’s position
that the cumulative effect of all that had preceded the imposition of their paid
leave and subsequent dismissals precluded a determination that the actions
taken against the Grievors were anything other than “grossly unfair” and thus
indefensible as a matter of compliance with longstanding and well understood
KVP principles that an employer might ignore — as Candu did here — only at
substantial risk.
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385. I take the view that the foundation for the Union’s argument
regarding the Employer’s condonation of past practices that operated to
inform the Grievors’ behaviours and to afford them some protection from
discipline for unauthorized disclosure shifted on May 11, 2020 when Bill Fox
(who signed himself: “EVP, Nuclear, SNC Lavalin [and] President & CEO, CNDU
Energy Inc.”) issued “Bills Blog: Protecting our Assets” on “Nucleus”, the
Employer’s intranet.

386. While that message to Candu employees did not refer to the
Employer’s continuing surreptitious monitoring of email traffic reported on in
June 2019 or speak to possible discipline, it included the following:

At the beginning of every year, we are required to complete Code
of Conduct refresher training. This is meant to ensure that all the
right behaviours are at top of mind throughout the year and that
every employee behaves in a way that reflects our Values. Our
Values are the essence of our company’s identity and they
represent how we engage with our clients, each other and other
stakeholders.

Section 7 of the Code of Conduct is entitled Protecting our Assets.
In that section, it says that we must never use or access
confidential information or intellectual property belonging
to clients, competitors, business partners or former
employees without their written consent.

I was deeply disturbed to learn last week, that information shared
informally for specific ‘what if’ planning scenarios with a small
group of employees within Candu Energy with respect to an OPG
contract was shared with SPEA. This was then restated in SPEA’s
membership message issued May 7. This information, which
related to a change in the timing of a critical outage had not yet
been formally shared, nor announced by our client with their board
and shareholders. This is inexcusable and has caused a rift in our
relationship with both CanAtom and OPG.

Often, in our day-to-day work, we gain knowledge of client plans,
or are aware of discussions that are being had prior to the client
officially taking decisions and obtaining their own internal
approvals. We must not take that confidential information
and use it for any purpose outside our immediate work. We
all share the responsibility and legal duty to protect our
client’s information and to use it appropriately and responsibly.

It is not appropriate to share confidential and proprietary
information with any outside party and that includes SPEA.
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Respectfully, while SPEA is the bargaining agent for our
unionized employees, they are not the management of our
company and are not entitled to privileged and confidential
information.

When I take my Code of Conduct refresher each year, I am
pledging to act with integrity on behalf of the company and I expect
the same of all my colleagues. So there is no confusion, I urge you
all to reread the Code of Conduct, and particularly Section 7, . . .
so as a united team, we can act with utmost integrity going
forward. [Bold font emphasis in the original; italicized bold font
emphasis added]

That communication followed Mr. Cheong’s sending his email package to Ms.
Coombs by two months and cannot be taken into account in assessing Mr.
Cheong’s conduct. However, the CEO’s message to all Candu employees
predated Mr. Chudak’s sending his email package to Ms. Coombs by
approximately six months. In the result, Mr. Chudak cannot be excused for
failing to consider or ignoring the application of this clearly relevant message
to his decision to transmit his email package without first proceeding under
clause 9.02(k) of the collective agreement or communicating with Candu
about the issue.

387. In my view, Mr. Chudak would have been placed in an “obey now,
grieve later” situation if he had sought and been refused the Employer’s
permission to produce the on-the-job training documents (or redacted
versions) to SPEA for the purposes of the then pending arbitration. He or the
affected grievor might have listed the documents with their advice that they
were required for the hearing with the result that one would expect the
arbitrator to order production. Alternatively, if Candu suggested that the
documents were not available, upon being apprised of the circumstances, the
arbitrator might be expected to require the grievor to produce his copies or to
draw an adverse inference based on the circumstances of the Employer’s
failure to produce the materials.

388. Moreover, the NDA that was then in place had established a
definition of “Confidential Information” that could not have assisted SPEA in
arguing any entitlement to have Mr. Chudak do as he did without risk of
discipline. The definition in the 2018 NDA was as follows:

All written Information (in electronic, print or any other form) shall
be considered confidential if it is clearly marked as “Confidential”,
“Protected” or “Proprietary”, or with a similar legend indicating its
confidential nature, or disclosed in circumstances in which a
reasonable person would conclude that the information was
intended by the Discloser to be treated as confidential. Oral or
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visual information shall be considered confidential if the Discloser
indicates it is confidential at the time of disclosure. The Discloser
may, in its sole discretion, disclose Information to the Recipient in
relation to the Purpose, but nothing in this Agreement shall require
the Discloser to disclose any particular information.

389. While SPEA might well have had an objection to the May 11, 2020
declaration by Candu’s most senior executive, it could not sensibly suggest
that there was any basis for misunderstanding the message conveyed in that
“Bill's Blog” posting. There was no evidence presented as to the Union’s
grieving that message or otherwise communicating to Candu that its officers
or its members refused to be bound by it.

390. The timing and delivery of Mr. Fox’s message has significance to
the assessment of the Grievors’ situations; however, I note that — in common
with the training and other indicia of the Employer’s rules regarding the
disclosure of confidential information and documents — there was no
suggestion in the May 2020 blog of the Employer’s “capital offence approach”
or of the possibility of discharge in response to unauthorized disclosures such
as those the Grievors made to the Union.

391. Unlike Mr. Chudak, Mr. Cheong sent his email package to Ms.
Coombs before Mr. Fox issued his blog on May 11, 2020 apprising employees
of the Employer’s position on disclosures of confidential information to SPEA.
That is to say, if the rules were to be applied or to be enforced as indicated
by Mr. Fox and the previous history of the Employer's condoning the
transmission of information to SPEA was to end, his missive was irrelevant to
Mr. Cheong’s conduct.

392. On the evidence, nothing was brought home to Mr. Cheong before
he sent his email package to Ms. Coombs in March 2020 to cause him to
believe that, unlike his experience with Mr. Badie in 2017, that disclosure
might constitute a offence attracting discharge for cause.

393. Moreover, I am quite unconvinced that Mr. Cheong ought to have
considered the documents he sent with his email to Ms. Coombs in March 2020
to have been materially different and distinguishable from the materials
marked “Restricted” he had provided to her in the presence and to the certain
knowledge of Mr. Navid Badie and a Candu HR representative in 2017.

Deference and Deterrence

394. Candu asserted that “"management is entitled to significant
deference in its assessment of potential security risks” and that it was justified
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in proceeding as it did as the Grievors lost their claim to the Employer’s trust.
That was voiced most emphatically by Ms. Tume and Mr. Shemluck.

395. In Candu’s submission:

Each man deliberately subverted his security training and
employment obligations to suit his own agenda. That is the
definition of an ‘insider risk’ and that is why they were reported to
Public Service and Procurement Canada.

396. I was not persuaded that the decisions Candu cited should lead
me to a conviction that deference to Candu’s decision-making is warranted.

397. Candu reiterated and relied on Ms. Tume’s evidence characterizing
Mr. Chudak’s actions as those of a “potential malicious actor” — even though
that was patently at odds with Candu’s retention of him in active service until
January 2023.

398. I was impressed by the unreliability of the evidence given by Ms.
Tume as demonstrated not only by Candu’s attempted revision of her evidence
after submissions had been completed, but also the demonstrably valid
challenges to her claimed authorship of the “initial breach reports” and the
timing of her involvement in their preparation, her denial of Candu’s advice to
Ms. Cyr regarding the intention to terminate the employment of the Grievors
and regarding the Employer’s knowledge of the subsistence of a plausible
reason for the Grievors’ having sent their email packages to SPEA, and her
denial of her having knowledge of Mr. Chudak’s email package long before
October 2022 notwithstanding her having been consulted by Mr. Shemluck in
connection with his February 4, 2022 letter to SPEA.

399. I find that the history of Candu’s inaction in response to the
Grievors’ actions answers fully its claimed entitlement to deference. As the
Employer trusted the Grievors to remain in place for many months with no
precautions being taken notwithstanding its professed concern about their
trustworthiness and their being disgruntled “insider risks”, Candu’s merely
protesting the alleged concern post-termination — when the first mention to
the Grievors of any issue about their behaviours came many months after the
discovery of their failure to conform to stated rules and in the absence of any
actions to confirm the reality of and justification for the concern — impresses
me as suggesting that the Grievors’ rule breaches were opportunities seized
upon as the means to an end rather than having constituted alarming
developments necessitating or justifying Candu’s eventual responses.
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400. The Employer offered no explanation for its having discerned a
need to put the Grievors on paid leave in January 2023, but not before. There
was no evidence of changes in fact or in theory. No new violations were
discovered before January 17, 2023. In sum, the Grievors were put out on
leave, identified as unworthy of the Employer’s confidence, and then
dismissed for cause all on the bases of what was known and available to Candu
while they were trusted to continue working in the ordinary course in Candu’s
security-sensitive environment.

401. Indeed, one might accept all of the facts put in evidence by the
Employer and yet be left bewildered as to how Candu could allow these
allegedly “existential threat actors” to remain in the positions they held with
continuing access to the materials and opportunities Candu professed itself to
be so justifiably concerned about. Simply put, the Employer’s decision-making
processes in the context of that incongruous history do not support its claimed
entitlement to deference.

402. Furthermore, Candu’s failure to take any steps to ameliorate the
alleged dangers flowing from the transmission of the email packages left me
unconvinced of the alleged seriousness of the risk Candu attributed to the
transmission of those documents beyond its security perimeter and the
legitimacy of the Employer’s expressed concerns about its being put at risk.

403. Moreover, the evidence is that the Employer’s termination of the
Grievors’ employment resulted in PSPC’s conducting no investigation in
respect of the email packages or Candu’s expressed concerns about the
Grievor’s trustworthiness. Accordingly, there is no independent support for the
deference Candu claimed.

404. I note that Candu attempted to address that shortfall with
reference to the writings of Ms. Cyr as if she had made a supportive
determination against the Grievors. I find not to have been the case.

405. Candu submitted that it was important “to remind SPEA and the
Arbitrator what PSPC said in its preliminary report” and it set out the following
recorded by Ms. Cyr in her report dated February 6, 2023 about Mr. Chudak:

RECOMMENDATION

12. There are reasonable grounds to suggest that the
subject may have committed a security breach by participating in
the unauthorized removal and potential compromise of sensitive
information related to Atomic Energy of Canada limited AE SL
intellectual property, including a licensing agreement related to
canada's nuclear profile. It is unknown what the subject’s motives
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or reasons were for sharing this information, however, these
actions are considered to be a direct breach of contract and reflect
negatively on the subjects [sic] judgment, rock reliability and
ability to follow Government of Canada security procedures and
practices.

Candu continued its submission as follows:

406.

407.

The PSPC concluded that the actions “reflect negatively on the
subject’s judgement, reliability and ability to follow Government of
Canada security procedures...” Candu agrees! Candu adopts the
PSPC’s observations in support of its arguments for just cause and
irreparable harm.

Tellingly, the PSPC document records information based entirely
on Candu’s submission and Ms. Cyr’s consulting Ms. Tume, including meeting
with Ms. Tume, Jean Cormier and a third Candu Security Officer. Ms. Cyr
confirmed in her document that the three security officers “could provide no
plausible reason why Mr. Chudak would have transmitted this information to
SPEA.”

Ms. Cyr’s report refers to no information obtained from Mr. Chudak
or SPEA; there was no suggestion that either was given an opportunity to add
to the Employer’s filing with PSPC.

submission omitted the following additional comments by Ms.
“bookending” her paragraph 12:

11. Based on the information available at this time,
it is assessed that there are unmitigated and unassessed
security concerns that warrant further investigation into
concerns surrounding the subject’s honesty, trustworthiness,
judgment and overall reliability. The writer was advised that the
results of . . . Candu Energy Inc. and . . . . SNC Lavalin Inc.'s
internal investigation would be provided to complete the subject’s
file.

13. While reviewing the file, the writer has confirmed that
the subject does not hold an active status or clearance with any
other industry organization in the Contract Security Program. The
writer confirmed with Candu Energy Inc. and SNC Lavalin Inc.
security officials that as of the writing of this report, there have
been no changes with the status of Marc [sic] Chudak, given that
his access to all Candu Energy Inc. networks and spaces have [sic]
been revoked. This negates the need for Public Services and
Procurement Canada to invoke a suspension of the
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individual’s Reliability Status at this time. This
recommendation may change if new information is identified which
would warrant eh suspension.

14. The matter of the mishandling of . . . Candu Energy
Inc. and . . . SNC Lavalin Inc. proprietary information is currently
being addressed by way of an internal investigation. The writer
confirmed that no further incidents have been reported by Candu
Energy Inc. regarding this subject and the above security incident
is the only allegation of adverse information provided in this
investigation. The writer recommends Mr. Chudak be
convened for an interview with an investigator in order to
address the security breach, and overall concerns relating
to his honesty and trustworthiness, however, it is
recommended that a subject interview be deferred until such
time that Candu Energy Inc. and SNC Lavalin Inc. complete their
internal investigation and interview with Mr. Chudak.

Of course, that never happened because the Grievors were discharged and
both of them lost their security clearances. Ms. Cyr’s notes conclude as
follows:

15. The writer recommends an investigation . . . in order
to ascertain if any further suspected breaches of Government
information and/or assets have occurred, the purpose of the
subject’s email and reason why the information regarding the
design information for the Enhanced Candu 6 reactor, the Cathena
software and supporting manuals was sent to SPEA. A further
meeting is planned on 2023-02-10 to obtain an update of Candu
Energy Inc.’s investigation. [Emphasis added]

Again, that investigation was renedered unnecessary and unavailable to the
Grievors by Candu’s termination of their employment on July 5, 2023.

408. I make two observations about Candu’s calling on me to be concerned
about deterrence.

4009. First, as the parties emphasized for different reasons, the matter
of the Grievors’ discharges in July 2023 is well known, particularly to their
bargaining unit colleagues. As suggested by Professor Beatty in Frito Lay,
supra, the release of this award will serve as a reminder to those who have a
continuing interest in or who are inspired to recall the circumstances that the
Employer’s reaction to non-compliance can be significant and potentially
career-altering.
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410. Nothing in this saga or in this decision would encourage a sensible
employee to adopt an incautious approach to the disclosure imperatives made
known by the Employer.

411. Secondly, Candu also has a largely unfettered opportunity to
communicate its views and positions to its employees. The evidence of its then
Chief Executive Officer’'s blogging on matters such as these leads to the
conclusion that Candu will ensure that its requirements are known to all,
regardless of how anyone might regard this decision.

The appropriate disciplinary response

412. As KVP makes clear, it falls to the Employer to ensure that
employees are given ample notification of any intention it has to resort to
discharge in the enforcement of its rules. That obligation was not met in
relation to the action taken against the Grievors and must be addressed by
Candu if it wishes its bargaining unit employees to understand and be subject
to that message.

413. Unlike Candu, I do not begin with the notion that the decision to
discharge the Grievors for cause was presumptively appropriate and that it
was the Union’s challenge to make a pressing case for a lesser penalty and
reinstatement.

414. The Grievors’ transmissions of their email packages were not
placed in issue and I am satisfied that, having failed to conform to established
and potentially critical rules, the Grievors were at risk of some, possibly
substantial, discipline.

415. For its part, the Employer was obliged to consider, determine, and
then apply the level of discipline appropriate in the circumstances.

416. On the evidence, I conclude that the Employer did none of that as
it should have.

417. Indeed, Stephanie Smith — who, with Mr. Shemluck, insisted in
an affidavit that the decisions were made by Candu leadership — said nothing
to indicate that anything about the Grievors other than that their transmission
of the email packages in 2020 had informed those decisions. She offered her
unpersuasive opinion as to the subsistence of cause for discharge, but nothing
to suggest that Candu leadership had given any consideration to the factors
that are inevitably canvassed in the litigation of discharge grievances such as
these — including the employee’s rehabilitative potential.
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418. The comprehensive submissions by counsel for Candu have not
altered my conclusion that the Employer’s leadership neither troubled itself
with the considerations employers of bargaining unit staff are called upon to
address in defending their termination decisions nor thought that evidence
addressing those considerations might be relevant to the disposition of the
litigation it sensibly anticipated in these circumstances.

4109. I am satisfied that the evidence establishes that the decision to
terminate the employment of each of the Grievors was made prior to their
being placed on paid leave and at least six months before they were told of
the Employer’s decision. In the interval, Candu did not interview either of the
Grievors to ascertain any additional facts relevant to an assessment regarding
discipline and the level of discipline appropriate in their individual
circumstances. It gave neither employee an opportunity to explain or defend
his conduct. It gave neither employee an opportunity to speak to his
rehabilitative potential and, on the evidence, failed to give any consideration
whatsoever to the rehabilitative potential of either of the Grievors or the
likelihood that they would comply in response to an appropriately worded
warning or other discipline short of dismissal.

420. The unchallenged evidence was that — before being discharged —
both Grievors expressed their commitment to complying with the rules and
not repeating the actions for which they were dismissed. The Employer might
not have been apprised of that since it did not meet with the Grievors and the
undertakings were given in meetings conducted by the corporate investigators
said to have been enjoined not to communicate information to the Employer.

421. As noted above, Candu asserted that “violation of confidentiality
rules” is considered “a serious act of dishonesty that can rupture the trust that
holds employment relationships together, just like an act of theft”. Candu’s
projecting that view in support of a decision to discharge the Grievors for
cause was neither surprising nor persuasive in the circumstances. Had Candu
called Mr. Badie to distinguish these situations from his allowing the delivery
of “Restricted” material to Ms. Combs, and had the Grievors been interviewed
prior to Candu’s having made its decisions to terminate the Grievors’
employment months in advance, its evidence and submissions about the
insignificance of any remorse or commitment expressed by either of the
Grievors might have been assigned considerably more weight than its
unsupported submissions merit.

422. Consistent with its position in argument, the Employer elected to
treat these as capital offences notwithstanding that there is nothing in any of
the jurisprudence to suggest, let alone support, the proposition that the
alleged offences eradicate any obligation on the part of the Employer to
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consider all of the criteria recognized in our labour arbitration jurisprudence
as being relevant to the decision it made. Again, Candu did make a substantial
effort to persuade me that the Grievors lacked the rehabilitative potential
necessary to support their claim for reinstatement, but led no evidence of any
consideration having been given to that fundamental criterion in the culture
of progressive discipline that is fundamental to our labour relations practice
and expectations. I do not hold to the view that an allegedly disgruntled
employee and an employee with continuing relationship issues cannot be
trusted in their commitments to conform to well elucidated rules and criteria.

423. Nevertheless, SPEA made submissions about the nature and
extent of Mr. Cheong’s disciplinary record; however, there was nothing
introduced by the Employer to suggest that it had given the Grievors’
disciplinary records any consideration in fixing on the termination decision.
Similarly, counsel for Candu canvassed Mr. Chudak’s performance reviews for
evidence of his negative responses to the Employer as an indication of his
unsuitability for reinstatement; however, none of Candu’s witnesses
suggested that those comments or his perceived dissatisfaction contributed to
the decision to terminate his employment for cause. Moreover, those were not
issues identified in the termination letter as considerations relevant to the
analysis, and I discount all of that entirely.

424, Other than conclusory statements in the affidavits of Ms. Smith
and Mr. Shemluck that there was just cause for the terminating the
employment of each of the Grievors, there is no suggestion in the evidence
that anyone at Candu paused to reflect on the question of what level of
discipline was appropriate in all of the circumstances.

425. Mr. Shemluck’s counsel to Mr. Fox and other key players was set
out in his Process Flow. The document transparently presented them with a
plan premised upon the Grievors’ termination of employment immediately
after the conclusion of a CI Investigation that Mr. Shemluck wished to have
hurried along so as to reduce the expense of maintaining the Grievors on paid
leave. That plan left neither time nor space for consideration of any response
less than the “Termination of 3 EE’s having found to have committed Technical
Breach (post interview)"”. The “[b]est case scenario” posited by Mr. Shemluck
was “that terminations follow CI Final Report”. That is to say, Candu’s Vice
President Labour Relations was setting out the “Process Flow” that mentioned
no possible end result other than terminations.

426. Mr. Shemluck’s plan contemplated there being no thought about
any lesser response; there was nothing to suggest a placeholder for a possible
session to give final consideration to the disciplinary response. Terminations
were so fundamental to the Employer’s plan that Mr. Shemluck advised his
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audience that the Union’s subsisting ULP proceeding was likely to be paused
and a new ULP filed. That was a prediction of an inevitable consequence of a
termination that might not have been triggered by a mere “letter of
expectation” or even a written warning.

427. Candu argued that the Grievors’ “embracing” and relying upon
what the Employer characterized as SPEA’s “institutional defences” was yet
another element of the matter that weighed against their qualifying for
reinstatement. That could not have been a factor known and considered in
any decision to discharge the Grievors and is patently unacceptable as an
argument against the reinstatement of any unjustly dismissed employee.

428. Reduced to its essentials, Candu’s case rested on the proposition
that the Grievors did not adhere to its rules — repeatedly made the subject of
a relentless training regime, alluded to whenever employees logged on to the
system, and raised by the security identifiers on documents each forwarded
— that much of the information they included in the email packages was not to
be disclosed as it was to a “non-security cleared” individual and a “non-
security cleared” entity.

429. In Candu’s submissions, the Grievors thus committed “capital
offences” that necessitated the dismissal of their grievances, effectively
without regard to any consideration other than the fact of the transmission of
the email packages, an event known to Candu long before the terminations
were announced and long before the launching of two consecutive corporate
investigations that allegedly had no bearing on the Employer’s decisions to
discharge the Grievors, other than to confirm that — as they were accused
and were never given an opportunity to deny to Mr. Shemluck prior to their
post-termination grievance meetings — they had sent their email packages.

430. In presenting its case in respect of each of the Grievors, Candu
did not bring up facts and considerations that might have been relevant in
explaining why it did not canvass and accept the possibility that lesser
discipline might have sufficed in a labour relations environment in which
bargaining unit employees are both subject to and protected by the concept
of progressive discipline.

431. To revert to the language given to us by the KVP board of
arbitration, the Employer failed to establish the basis for my acceptance of
their breaches’ being found to support a finding of reasonable or just cause
for the the Grievors’ discharges.
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432. The fundamental standard is not met in the absence of a “clear
and unequivocal” rule in respect of which the Employer had communicated to
employees that a violation could be grounds for an employee’s discharge.

433. The Employer’s rules, as applied prior to the Grievors’ dismissals,
cannot be found to be “clear and unequivocal” as it was the Employer’s
position that it was open to Candu to apply its rules in relation to material it
considered to have technical significance, while not being found to have
condoned breaches of the same rule upon waiving its application in relation to
more commonplace matters, such as those pertaining to day-to-day human
resources or labour relations, even though the “technical” and the
“commonplace” materials had the same security identifiers.

434, Candu’s concession on November 25, 2025 — made after many
hearing days informed by its attempting to maintain that it could not be found
to have condoned disclosures of “technical” or “sensitive” (neither of which
terms were even arguably defined or subject to definition in anything the
Employer put forward) material even though there was a wealth of evidence
of its not objecting to the transmission of similarly classified materials that it
claimed to distinguish as not being “technical” or “sensitive” — underscored
that by having failed to establish separate and distinct rules applicable to the
disclosure of “technical” or “sensitive” documents or the information they
contained Candu had produced a situation in which it was purporting to hold
employees responsible for correctly discerning which documents bearing, for
example, the Internal Use Only designation (e.g. human resources
communications) might be disclosed to Ms. Coombs, SPEA, or any other
individual or entity regardless of their or its having no “need to know” and
which documents bearing the same Internal Use Only security identifier could
not be disclosed to outside parties or those without the need to know.

435. Candu had not advised SPEA and bargaining unit employees that
different rules, standards or requirements applied to the transmission of
“human resource and day to day [sic] employment administration documents
to SPEA” and the transmission of what Candu regarded or chose to classify as
“technical” or “sensitive” material. Rather, if the Employer’s position as
modified by its late and unsubstantiated concession were to obtain, employees
would be still be held responsible for correctly discerning that the Employer
likely classified some documents as “technical” or “sensitive”, with the result
that even though other pedestrian documents that did not seem to be in need
of protection bore the same security identifier, employees were nevertheless
forbidden to send copies of the former to SPEA unless they were prepared to
risk termination of their employment for cause.
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436. The reality introduced by the Employer’s concession makes it
obvious that there was and is no “clear and unequivocal” rule guiding any
bargaining unit employee as to the significance of and restrictions attached to
the “Internal Use Only” or any other security designation. The same faults and
considerations applied to other identifiers with the result that the application
of KVP principles would preclude the Employer’s success in defending its
decisions to terminate the employment of Mr. Chudak and Mr. Cheong for
cause in reliance upon their failing to adhere to the limitations attached to any
of the documents included in their email packages.

437. Putting it simply, there was and had been no expression of the
confidentiality, retention or disclosure rules binding on and breached by the
Grievors that posited that documents that were not “technical” but bore a
specific security identifier such as “Internal Use Only” could be disclosed
without fear of retribution by Candu, but that a document bearing the same
specific security identifier was subject to the strict application of Candu’s rules
because the document was, in Candu’s estimation, revelatory of “technical”
information. Then the full force of the rule and the employee’s obligations
would apply with result that an employee’s failure to recognize the “technical”
significance of the document could be relied upon to support a significant
decision, including termination of employment for cause.

438. In testifying about the significance of the on-the-job training
documents included in Mr. Chudak’s email package, Mr. Reid indicated that
his “biggest observation” about the power point presentations was that they
were labelled as “Internal Use Only” documents and therefore Mr. Chudak was
wrong to have transmitted them to Ms. Coombs. That is to say, the onus was
placed on the employee to determine that — in that instance — “Internal Use
Only” meant that documents could not leave the Candu server or security
perimeter, even though Candu agreed that the same restriction (and
potentially dire consequences) did not apply to all documents subject to the
same “Internal Use Only” restriction.

4309, In summary, Candu most certainly allowed the transmission or
other delivery of “Internal Use Only” and other information it considered to be
subject to obligations it purported to hold the Grievors to. Nevertheless, the
rule, such as that conveyed by the designhation “Internal Use Only” was not
restricted to technical content and the evidence did not reveal any prior
express exemption for content that is not technical or not technical to a degree
sufficient to motivate the Employer to object to its release. Hence, the rule
breached by the Grievors could not be said to have been “clear and
unequivocal”.
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440. Moreover, as KVP indicates, it is the Employer’s responsibility to
ensure that if discharge is a potential or likely consequence of an employee's
failure to comply with its rules, that is clearly communicated to the bargaining
unit. The evidence is that some of the other bargaining unit employees
investigated by the CI team were found to have been deserving of warning
letters.

441. In my view, supported by KVP, Candu bargaining unit employees
should not be left to attempt to determine for themselves the risk levels
associated with the conduct that Candu might consider sufficient to attract
discipline. Without the benefit of full disclosure and explication by Candu
those employees would be at a loss to discern the dividing line between what
the Employer chose to style a “capital offence” in this proceeding and a
wrongdoing that Candu regards as a minor non-conformance or an event
adequately addressed by a written warning.

442, Nevertheless, consistent with its submissions, the Employer
elected to treat these as capital offences notwithstanding that there is nothing
in any of the jurisprudence to suggest let alone support the proposition that
the alleged offence eradicates any obligation on the part of the Employer to
consider all of the criteria recognized in the labour arbitration jurisprudence
as being relevant to the decision made by the Employer.

443, It is of little significance, in my view, that there is authority for
the proposition that a single event of dishonesty or a single breach of
confidentiality might sustain an employer's decision to terminate an individual
for cause. The Employer relied on the decision of the Supreme Court of Canada
in McKinley v. BCTel, 2001 SCC 38 (CanLII) which directs that such decisions
be made contextually, and identified the question to be addressed as
“whether, in the circumstances the behaviour was such that the employment
relationship could no longer viably subsist”.13

444, The jurisprudence followed by arbitrators has long recognized that
the context includes and requires consideration of numerous factors, not
simply the proof of the alleged wrongdoing. Here, however, having failed to
establish the viability of any of the negative consequences put forward in its
termination letters, the Employer must be found to have relied solely on the
fact of the Grievors’ impugned acts in sending their email packages. In so
doing, the Employer must be faulted for ignoring the extent to which its
historical failure to respond to and correct behaviours to which it now claims
to have objected — based one would conclude on an inadequate explanation
of how each of its rules or security identifiers could be applied to different

13 McKinley v. BCTel, 2001 SCC 38 (CanLII), at para. 38.
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effects depending on the subject matter of the relevant material — would lead
some of its employees, including the Grievors, to conclude that there was
greater flexibility available to them than the Employer would admit to having
accepted.

445, Moreover, it cannot be said that the context supports the notion
that Grievors’ conduct was such as to suggest that the continuation of their
employment was untenable or that their ships could not be righted by a
substantially lesser response that Candu selected without explanation from
the “leadership” beyond an opinion that just cause was present. The
Employer’s decision to retain the Grievors in active employment for many
months after the discovery of Mr. Chudak’s email package and the absence of
any further issues arising in that period stand as irrefutable evidence of the
viability of the employment relationship. Candu’s implicit concession of that
fact by its unconditional continuation of its active employment relationship
with both Grievors precludes acceptance of its submissions as to the
subsistence of just cause for the terminations of their employment as well as
the proposition that they are untrustworthy to the extent that they are not
viable candidates for reinstatement.

446. I cannot accept that the decision to terminate the Grievors’
employment might have been justified by the sensitivity of information they
disclosed to the Union.

447, My reason for that has two aspects.

448. First, the Employer knew about the disclosure and could have
assessed the significance or potential significance of the subject matter of the
disclosures far more quickly than it did. Indeed, if, as Mr. Mallozzi asserted,
any of this posed an existential threat to the Employer, that would have been
equally obvious to other subject matter experts on staff and quite possibly to
Ms. Tume as the Company Security Officer. She, like Mr. Cheong, is a PhD.
and had employment experience in technical roles.

449, Nevertheless, both of the Grievors were retained in an active,
unsupervised, and unrestricted capacity for a significant period. That cannot
have happened by accident. Rather, it speaks loudly to the absence of any
distrust of them as potential threat actors or individuals who could not be
trusted to safeguard information from “threat actors” and the like.

450. The second consideration is that there is no evidence of any of the
allegedly feared consequences having come to pass. Indeed, that was known
or should or could have been known to the Employer long before the
terminations took place. Mr. Cheong’s email had been sent more than three
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years earlier. Those were three years in which the Employer could have
determined whether anything untoward had come to pass. Mr. Chudak was in
the same position, differentiated only by a matter of a few months. That is to
say, Candu had a history from March 2020 through to the end of June 2023
in which it could have concluded, if it looked, that there had been nothing
experienced as a negative consequence of Mr. Cheong’s and Mr. Chudak’s
disclosure to SPEA. At a minimum, Candu had had ample opportunity before
the conclusion of its evidence to determine whether any negative experiences
that had occurred to that date — if any had come to pass — could be linked
in any way or on any theory to the Grievors’ actions. No evidence of that was
introduce in the hearing or in the Employer’s additional submissions on
November 20, 2025.

451. In my view, those factors — in light of the other considerations
canvassed above — preclude a determination that Candu had reasonable and
just cause on July 5, 2023 to terminate the employment of these two
individuals, rather than expressing its position of disapproval with a far milder
response.

Outcomes

452. In addition to other relief, SPEA sought an award of general and
punitive damages it claimed to be appropriately due to both Mr. Chudak and
Mr. Cheong in the circumstances of this litigation.

453. The Union submitted that an award of general damages is
appropriate, in addition to reinstatement and back pay, in cases where the
manner of dismissal caused the employee to suffer foreseeable mental
distress and where the employer acted in bad faith or with malice, made
serious allegations with reckless disregard for their veracity, or behaved in an
arbitrary, high-handed or capricious manner.

454, In that context, SPEA referred to and relied upon the awards in
Queen's University and QUFA (2019) 304 L.A.C. (4th) 307 and UFCW, Local
401 and ADM Milling Co., (2107) 285 L.A.C. (4th) 1. In Queen's University and
QUFA, Arbitrator Burkett in wrote as follows (at para. 11):

The 2011 judgement of the Divisional Court in Greater Toronto
Airports Authority v. P.S.A.C., Local 0004 ((2011), 202 L.A.C. (4th)
205, 329 D.L.R. (4th) 256 (Ont. Div. Ct.)) reviews the development
of the law as it pertains to the awarding of damages under a
collective agreement. The court, citing Keays v. Honda Canada
Inc., [2008] 2 S.C.R. 362 (S.C.C.), confirmed that the normal
distress and hurt feelings resulting from dismissal from
employment are not compensable but made it clear that there is a
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reasonable expectation of good faith in the manner of a dismissal
such that if the dismissal is carried out in @ manner that is unfair,
in bad faith or unduly insensitive and "if the employee can prove
the manner of dismissal caused mental distress that was in
the parties' contemplation, damage should be awarded." By
way of example, the court pointed to Charlton v. Ontario (Ministry
of Community Safety & Correctional Services) (2007), 162 L.A.C.
(4th) 71 (Ont. P.S.G.B.) where $20,000.00 in general damages for
mental distress was awarded to the victim of racial harassment
contrary to a contractual right to be free from racial discrimination.
The court stated that "the Board held that such a term created an
expectation of a psychological benefit as it was meant to protect
the dignity of the employee. Therefore, its breach would be
expected to cause mental distress." The court struck down that
part of the GTAA arbitration award of damages based on the
collective agreement being a contract primarily designed to provide
a psychological benefit. However, the court upheld the award of
damages that was made on the basis that the parties had it in their
expectation that there would be good faith in the manner of
dismissal. The court confirmed that even a unionized employee is
still vulnerable to mental distress if the employer acts in bad faith
in the manner of the dismissal.

I do not dispute or disagree with the observations made by Arbitrator Burkett;
however, to be brief, I was not satisfied on the evidence that the Employer’s
conduct was shown to have caused either of the Grievors distress beyond that
which would be expected of and for long-service employees discharged for
reasons which they, the Union and I agree do not make out a case for a finding
of just cause. While it can be said to have been “entirely foreseeable that
these actions would have caused substantial mental distress to both persons
and that it would significantly impact any attempts to obtain employment
within the industry”, I was not persuaded that either Grievor presented a case
that rose to that level.

455, Similarly, I note SPEA’s reference to the following observation
made by Arbitrator Burkett in relation to punitive damages in the Queen’s
University award (at para. 13):

The court in GTAA endorsed the idea that punitive damages could
be awarded for a breach of a distinct contractual provision in a
particularly insensitive or otherwise egregious manner. However,
in addition to an independent actionable wrong, it is made clear
that an award of punitive damages must be rational. The court
states that "this requires a determination as to whether the
wrongdoer's misconduct is so outrageous as to require punitive
damages for purposes of retribution, deterrence and denunciation
(and) the quantum must be rational."
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456. The Employer’s treatment of the Grievors as made evident by its
failing to pretend to consider the factors employers are expected to assess
carefully before imposing discipline and its contemptuous failure to interview
either of these long-serving employees before taking the unjustified step of
terminating their employment for cause is deserving of considerable criticism
and disfavour; however, I am not persuaded that the criteria for an award of
punitive damages are made out on the evidence.

457. In the result, I am not persuaded that the evidence substantiates a valid
grounding for the additional damages claimed on behalf of the Grievors.

Disposition and Remedy

458. For all of the foregoing reasons I conclude with the Union that
there was no just cause for the Employer’s decision to terminate the
employment of Mr. Cheong or of Mr. Chudak, notwithstanding that both — in
keeping with a substantial history of past practice and with neither malice nor
intent to cause Candu harm — failed to adhere to the letter of rules known to
them from training, and by obvious and plainly worded security indicators.

4509, I have also concluded that there is no basis for the Employer’s
submission that the Grievors’ be denied reinstatement to the positions they
held prior to the imposition of their paid leaves and subsequent dismissals.
Candu has failed to demonstrate that there was just cause to terminate their
employment — without which, of course, there would have been no need to
discuss reinstatement or the restoration of security clearances unless PSPC
had investigated the circumstances under its mandate and had itself decided
that action against either or both of the Grievors was appropriate regardless
of Candu’s views and predisposition to terminate. Moreover, and importantly,
Candu has disregarded the evidence of the Grievors’ undertakings and
commitment — expressed prior to the termination of their employment and
made known to Candu early in this proceeding if not before — to adhere to
the Employer’s requirements and not to repeat the events of March 10, 2020
in Mr. Cheong’s history and November 18, 2020 in Mr. Chudak’s. I do not
dismiss those statements as they were not inconsequential; Candu did so
without justification and to its detriment.

460. Having regard for all of the circumstances, I am not persuaded
that Candu could justify doing more than issuing warning letters apprising
each of Mr. Cheong and Mr. Chudak of the Employer’s view and position that
their communications were inappropriate and in conflict with rules that were
to be followed regardless of prior instances of laxity and outright condonation
of actions contrary to the plain statements limiting the opportunities
employees have to disclose Candu’s data and documents beyond its security
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perimeter or to persons without an accepted “need to know”. The author of
the May 11, 2020 "Bill’'s Blog” made clear Candu’s position — other than with
respect to possible penalties for unauthorized disclosures — and doubtless the
Employer could have expressed itself fully and effectively in “letters of
expectation” or warning letters had it chosen to do so.

461. At the time of Candu’s termination of their employment, both
employees were on paid leave. Both employees had security clearances that
now must be restored if they are to return to active employment with Candu.
The issuance of security clearances for each will be a matter to be determined
by PSPC upon receipt of the required material from Candu.

462. The Union relies on the indisputable application of the principle
that — subject to any terms or limits I might find appropriate — the Grievors
are entitled to be restored or reinstated to the position and circumstances they
would have enjoyed with the Employer but for its breach of the collective
agreement by terminating their employment without just cause.

463. It is my assessment that the appropriate penalty the Employer
might have imposed in each instance upon its discovery of the Grievors’ email
packages sent otherwise than in strict conformity to know rules would have
been limited to a written warning as to Candu’s position regarding the breach
of its rules against unauthorized disclosure of information and documents.

464. Accordingly, the Employer is ordered to revise its records about
each of the Grievors to delete all documentation of the termination of their
employment on July 5, 2023. Candu may substitute written warnings effective
on July 5, 2023. In addition, and as provided below, the “back wages” to be
paid to Mark Chudak shall be reduced by the equivalent of five days’ salary as
a nominal recognition of his failing to conduct himself as he would have been
expected to do having regard for the message in the Bill’s Blog dated May 11,
2020 to which I have referred above.

465. The Employer is ordered to restore each of the Grievors to the
status of a Candu bargaining unit employee on leave with full pay and benefits
appropriate to the position he held on July 4, 2023 prior to the termination of
his employment. Each Grievor’s status as an employee on leave with full pay
and benefits shall begin effective and retroactively on or as at July 5, 2023
and continue until the earliest of:

(a) the date of his resumption of active employment with Candu

conditional upon and effective immediately after he acquires the
security clearance necessary for his returning to active
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employment, whereupon he shall be returned immediately to full
time active employment in the position he held on July 4, 2023;

(b) the date of his terminating his employment with Candu
pursuant to his having given written and express notice of his
electing to resign his employment with Candu and thus to end his
employment with Candu;

(c) the date of his commencing his retirement from employment
with Candu pursuant to his having given written and express
notice of his electing to retire and thus to end his employment
with Candu;

(d) the date of his commencing, continuing, or resuming
employment with an entity unrelated to Atkins-Realis Canada Inc.
and which employment entitles him to current or deferred
employment income, provided that if such employment was
previously undertaken in mitigation, the Grievor’s entitlement to
Candu salary and benefit continuation as restored and provided
for herein shall not be affected if the Grievor elects in writing to
terminate such employment no later than sixty days following the
date hereof and provided further that if the Grievor does not so
elect his entitlement to salary and benefit continuation shall be
subject to reduction by the full amount and value of employment
income and benefit entitlement he has in such other employment;

(e) the date of his commencing active self-employment or his
working in any business from which he has a reasonable
expectation of earning current or deferred income other than as a
mere passive investor provided that if such self-employment or
working in any business (together “self-employment”) was
undertaken in mitigation, the Grievor's entitlement to Candu
salary and benefit continuation as restored hereby and provided
herein shall not be affected if the Grievor elects in writing to
terminate such self-employment no later than sixty days following
the date hereof and provided further that if the Grievor does not
so elect his entitlement to salary and benefit continuation shall be
subject to reduction by the full amount and value of self-
employment income and any benefit entitlement he has in such
other self-employment; and

(f) the date of his death.
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466. If a Grievor becomes incapacitated due to illness or other disability
before his entitlement to pay and benefits continuation as provided for in the
foregoing paragraph ends, then — for the duration of any such illness or
disability — he shall receive the compensation and benefits to which he would
have been entitled had he been actively employed by Candu prior to the onset
of the illness or disability. Upon recovery from such illness or disability, the
Grievor shall resume receipt of the pay and benefits continuation as provided
for herein, subject to the foregoing stipulations.

467. Each of the Grievors is to receive from Candu and Candu is
ordered to pay each of the Grievors full compensation for all losses in respect
of salary and benefits which he did not receive from July 5, 2023 and to which
he would have been entitled had he continued to enjoy the status of a Candu
bargaining unit employee on leave with full pay and benefits appropriate to
the position he held prior to the termination of his employment on July 5,
2023. The quantum to which each Grievor is entitled shall be subject to all
necessary and appropriate statutory and contractual deductions and reduction
in accordance with all mitigation principles applicable in the circumstances.
Those mitigation principles shall apply in respect of any employment or self-
employment income referred to above.

468. If Candu fails to make payment of any portion of the “back wages”
compensation provided for in the foregoing paragraph on or before April 30,
2026, the unpaid amount shall be subject to and be increased by interest
(payable monthly in arrears from May 1, 2026 until the date of Candu’s final
payment) at two (2) times the highest Bank of Canada overnight interest rate
in effect during the period of the Employer’s delay in making payment of any
part of the full amount due to the Grievor.

4609. Moreover, as provided above, the gross amount of “back wages”
payable to Mark Chudak as provided for herein shall be reduced by the
equivalent of five days’ salary at the rate he was earning on July 4, 2023;
however, there is to be no disciplinary suspension associated with that
deduction from his entitlement to “back wages”.

470. Recognizing (a) that neither of the Grievors can resume active
employment as a Candu employee until he has the security clearance required
for his occupying his former position, and (b) that application therefor must
be made by the Employer, Candu is ordered to cooperate with each of the
Grievors and to make the application forthwith upon receipt of this Award.
Each of the Grievors is ordered to furnish to Candu — forthwith upon receipt
of this Award — all of the materials PSPC or any other government agency
requires an employee-applicant to submit.
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471. For the avoidance of doubt, Candu is not required hereby to do
more than is expressly required by the process prescribed for the clearance
application; however, Candu is to provide each of the Grievors and SPEA with
a copy of every item and the full text of every communication submitted by it
in connection with these applications for security clearances and — if the
Employer makes any negative comment or submission about a Grievor’s
suitability for the clearance or any comment or submission that might reflect
negatively on a Grievor’s suitability for the clearance — Candu is hereby
ordered to submit to the relevant authority or authorities a complete copy of
this Award and any supplementary material provided to it by the Grievor or
SPEA for submission with or in connection with the security clearance
application.

472. If PSPC or any other relevant authority or authorities deny any
request in relation to either or both of Mr. Chudak and Mr. Cheong and it is
determined that the affected Grievor cannot be restored to active employment
with Candu, the parties shall attempt to resolve the affected Grievor’s
entitlement to further compensation. If that does not result in a satisfactory
resolution of all matters then outstanding, SPEA or Candu shall be at liberty
to contact me and I will receive the parties’ submissions preliminary to my
issuing a decision to determine what, if any, further compensation shall be
paid by Candu to the affected Grievor(s).

473. For the avoidance of doubt, if either of the Grievors Chudak is not
successful in obtaining the security clearance necessary for his reinstatement
to active employment with Candu, he shall nevertheless continue to be
entitled to treatment as an employee of Candu on paid leave and entitled to
receive compensation and benefits as provided for herein.

474. I shall remain seized to correct any inadvertent errors in this
Award, and to determine any disputed matters arising from the foregoing.

Released this 8th day of April 2026.

W

Derek L. Rogers
Arbitrator
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